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| NTRCDUCTI ON

Ty and Shelly Runyan of Austin, Texas, recently got a | esson
i n how organi zed | abor takes an econom c wecking ball to a
business -- their own. The husband-w fe couple runs Titus
El ectrical Contracting Co. A few years ago they hired nearly 50

technicians fromnore than 500 applicants to work on the

construction of Austin’s Palmer Events Center. Apparently, they

sel ected the “wong” people -- at least in the eyes of Local 520

of the International Brotherhood of Electrical Wrkers (IBEW

uni on. From Decenber 2001 through Novenmber 2003, Local 520
officials and their agents filed nearly 200 unfair |abor practice
(ULP) conplaints against Titus with the National Labor Rel ations
Board (NLRB), even though nany of the new hires were union
menbers. Sonme of the | BEWnenbers who were hired proved to be

| ess than nodel enployees. At various tinmes, they assaulted
fellow (i.e., nonunion) enpl oyees and sabot aged equi pnent and

el ectrical work. Wen the couple fired these enpl oyees, they
were hit with additional lawsuits. By the spring of 2004, the
coupl e al ready had spent nore than $500, 000 on their |egal
defense, with alnost no end in sight.

Wel conme to the world of “salting,” where honest contractors

are presunmed guilty until proven innocent, while their union



tormentors are presuned i nnocent even when revealed to be guilty.
The termrefers to a longstanding -- and for the past decade,
rapidly growing -- practice by |abor unions of sending

provocateurs, or “salts,” into open-shop workpl aces under the

gui se of seeking enploynent or recruiting new nmenbers. As this
paper shall show, in reality salts who get hired typically set
out, first and forenost, to disrupt conpany operations. But an
enpl oyer who declines to hire salts, or who does hire but |ater
fires them may be faced with a flurry of frivolous |awsuits.
Enpl oyers targeted by salts are typically small- and nedi um

sized construction contractors and subcontractors, who, unlike
large firns, lack the funds to nount an effective | egal defense.
Union officials are fully aware of such financial limtations.

What’'s nore, they are aware that, under existing |abor |aw, they

can “discover” a ULP on the flinsiest pretext and file a

conplaint with the NLRB. While, in theory, the NLRB functions as
an objective third party that reviews and acts upon conplaints in

| abor disputes, in practice the Board has all too often served as
an unofficial enabler for organized | abor’s shakedowns.
Consequently, it’s not surprising that union officials have

enjoyed a string of salting successes, forcing enployers either

to: 1) incur large legal bills in fighting a suit, regardl ess of
the outcone; or 2) agree to recognize a union as their enpl oyees’
“excl usive” bargaining agent. To be blunt, salting is a form of

extortion.



Sal ting’s pervasi veness and harnful inpact on snal

busi nesses have pronpted Congress to hold several hearings on the
practice over the past decade, two in 2004 alone. The Runyans
expl ained their plight in testinony before a field hearing in
Round Rock, Texas, held May 10, 2004 by a subcommttee of the
House Conmittee on Education and the Wrkforce.® Three nonths
earlier, a subcommttee of the House Commi ttee on Small Business
hel d a hearing on salting in Washington, D.C.° Leonard and Caro
Cl oni nger, a Helena, Mnt., couple, testified before the snal

busi ness panel about how they were driven out of business by an

| BEW sal ting canpai gn, which involved an “organi zer” who had

already filed five groundl ess conpl aints agai nst the couple. A
$42,000 fine levied by the NLRB agai nst the C oningers proved to
be the final nail in the coffin for their business.

Uni ons defend salting, claimng its only purpose is | aw ul
uni on organi zing. Rulings by the NLRB and the U. S. Suprene
Court, they argue, have limted the extent to which professional
uni on organi zers can contact workers on the job. Ergo, to oppose
salting is to oppose unions, period. But this argunent ignores
i mportant facts. Even union spokesnmen thensel ves on occasi on
have | et down their guard to reveal a nalevolent intent. One

| BEW publ i cation, for exanple, approvingly describes its salting

tactics as “infiltration, confrontation, litigation, disruption
and hopeful ly annihilation of all nonunion contractors.”™ The

Ganbino crime fam |y coul dn't have put it better.



Since the m d-90s, various nenbers of Congress have
spear headed | egi sl ati on known as the Truth in Enploynment Act to
conbat this coercive tactic. They have yet to succeed, but hope,
thankfully, springs eternal. Reps. JimDeMnt, R-S.C, Cass
Bal | enger, R-N.C., and John Carter, R-Tex. introduced the nost
recent version in April 2003 (H R 1793). Like previous
attenpts, this bill would anmend Section 8(a) of the National

Labor Relations Act (NLRA) to affirman enployer’s right not to
hire persons who seek to underm ne the workplace unl ess the

enpl oyer agrees to corral current enployees into a union. Wile
protecting a worker’s |ongstanding right to retain union
affiliation without retaliation, H R 1793 would make it nore
difficult for a salt to use often putative union organi zing

obj ectives as an excuse for refusing to abide by basic job

conduct and performance standards. The | egislation decl ares,
justifiably, that the “right” of paid or unpaid union organizers

to wllfully inflict hardship upon a business -- and by
extension, its nonunion enployees -- is no right at all.
Since salting cane into w despread use during the 90s, many

smal | busi ness owners and enpl oyees have cone to see it as a
menace. The terminplies a desire to season anot her person’s
food to the point where it no longer is edible. It’s not a far-

fetched netaphor. Many union officials seek to pour salts on a

conpany until it cant function as an economc entity -- at which
point it will either go out of business or agree to hand over its
enpl oyees. Salting still has a long way to go before it restores



construction union officials to the extraordinarily powerful
status they enjoyed in the 60s, when they controlled roughly two-
thirds of enploynment in the building trades. But this reality is
nore a testanment to perseverance of enpl oyers and enpl oyees ali ke
in resisting saboteurs than to any letup in organized | abor
aggression. This report will, | hope, nobilize further

resi stance. Readers here may get angry over the many cases of
union intimdation described within. Indeed, they should get
angry. Honest contractors across the country are being forced to
pay for fines, |awer’s fees, and ot her expenses incurred as a
result of conplaints filed by victim zers nmasqueradi ng as
victinms. Many contractors have gone out of business as a
consequence.

In addition to docunenting outrages, this report scrutinizes
union officials’ claimthat salting is an understandabl e response
to “pro-business” court and NLRB decisions. The evidence
presented here indicates that the practice is actually an attenpt
to bypass established procedures to unionize workers that were
already tilted in union officials’ favor. This nonograph al so
di scusses the extent to which federal |aw and court deci sions
have pronoted salting. Finally, it suggests ways in which the
practice can be conbat ed.

Right to Wrk laws and | egislation, which protect the
i ndi vi dual enpl oyee’'s freedomto get and keep a job regardl ess of
union affiliation or nonaffiliation, are a critical weapon

agai nst salting abuses. True, salting does not directly infringe



on the Right to Work wi thout joining or paying dues or “fees” to

a union. Furthernmore, Right to Wirk laws do not prohibit

salting. But union officials salt a conpany as a neans of

W nni ng “excl usive” representation over a workforce, whether or
not a contractor’s bona fide enployees wish to be union
represented. Once union officials win recognition anong a
majority of a firms enpl oyees as their sol e bargai ni ng agent,

t hey obtain nonopoly power to negotiate with the business over
enpl oyees’ pay, benefits, and working conditions. As then-AFL-
Cl O Associ ate General Counsel Thomas Harris acknow edged roughly
four decades ago, the “fact that the union will negotiate the
contract that regulates the incidents of a worker’s industrial
life itself puts himunder powerful conpulsion to join .
Under our nonopolistic labor laws, joining the union is “the only
way” a worker “can have a voice in determ ning the provisions of

the collective agreenent” that dictates his terns of enploynent,

Harris expl ai ned."*
As an added bonus, if such recognition occurs in a state

that is one of 28 presently without a Right to Work | aw, union

officials are entitled, with the enployer’s acqui escence, to

extract dues or “agency fees” fromworkers as a condition for

continued enploynent. Underlying salting, then, is a presunption
of aright of a union to disrupt the workplace and w el d coercive

power over enployees, and not sinply to organize willing



enpl oyees. Like forced-dues paynents, salting is an assault on

an individual worker’s Right to Wrk

SALTING THE ART OF THE SHAKEDOW
NEW LI FE FOR AN OLD TACTI C

Though salting has nade headl i nes and pronpted hearings for
roughly a decade, the practice has been around for a nuch | onger
time. For decades, union officials have “pl anted” agents as
hires within a conpany for organizing purposes.® As far back as
1958, the NLRB ruled in a maritime industry salting case; during
the 1960s and 70s, the Board issued salting decisions affecting,
for better or worse, restaurants, retailers, and textile and
cl othing manufacturers.® Wat is new about the practice, at

| east since the early 90s, is its extent and brazenness. In
part, this is a product of organized |abor’s |ong-term declining

share of the private-sector work force. Only about eight percent

of the non-farmprivate work force in the U S. now belongs to a
uni on, down fromroughly a third sonme 50 years ago. But that'’s
only part of the explanation. Salting mght well have remained a
relatively mnor issue were it not for union officials’ virulent

backl ash agai nst a National Labor Relations Board ruling in the

|ate 80s and a U.S. Suprene Court decision of the early nineties.
Most significant of all is organized | abor’s exploitation of a
1995 Hi gh Court deci sion.

In 1987’s John Dekl ewa & Sons, Inc.,’ the NLRB ruled that,

prior to the expiration of a pre-hire agreenent, a construction



contractor could not termnate its collective bargaining
relationship with a union.® However, the enployer coul d

term nate the union contract if the union had neither won NLRB-
certified representation nor obtained voluntary recognition from
t he enpl oyer based on evidence of nmajority enployee support.

Though the unions had scored a clear victory here, they were

angered over this “escape” clause. O ganized |abor was
especially angered over the Suprenme Court’s 1992 ruling in
Lechnere, Inc. v. NLRB.° Rejecting union |awers’ argunents and

uphol ding a narrow reading of the Court’s 1956 opinion in NLRB v.
Babcock & Wl cox Co.,” a 6-3 majority of justices found that a
busi ness coul d deny uni on organi zers who are not the business’s
enpl oyees access to its prem ses. But the Court was much nore
accomodating to union | awers’ wi shes three years later in 1995’s
NLRB v. Town and Country Electric Co.™ This tine the justices
unani nously uphel d an NLRB deci sion that paid union organizers
fall within the NLRA's statutory definition of “enpl oyees” when
they apply for enploynent at a job site.” Witing for the

maj ority, Justice Stephen Breyer reasoned that while it is
possi bl e that union organi zers have notives for applying other

t han becom ng productive workers, an enpl oyer ought not have the
| eeway to assune that such workers will try to do their business

harm *

If a paid organizer mght quit, |eaving a conpany enpl oyer

in a lurch, so too mght an unpaid organi zer, or a worker



who has found a better job, or one whose famly wants to
nove el sewhere. And if an overly zeal ous uni on organi zer
m ght hurt the conpany through unlawful acts, so m ght

anot her unpai d zeal ot (who nay know | ess about the |aw), or
a dissatisfied worker (who may lack an outlet for his

grievances). This does not nean they are not “enpl oyees.”

[ A] conmpany disturbed by |egal but undesirable activity,

such as quitting without notice, can offer its enpl oyees
fixed-termcontracts, rather than hiring them“at will”...or

it can negotiate with its workers for a notice period.

Strictly speaking, this decision did not create a | egal
right to salt an enployer. But by establishing that paid union
enpl oyees and ot her applicants have equal |egal standing with
conpany enpl oyees, the ruling provided a green |ight for unions
to act as though it did.*™ |If organized | abor saw Dekl ewa and
Lechnere as creating a need for salting, it viewed Town and
Country as sanctioning the practice. Taken together, these three
cases heral ded a new era for union organi zi ng.

The AFL-Cl Os Buil ding and Construction Trades Depart nent

(BCTD) and the I BEWunion have taken the lead in pronoting the
union party line on salting. Salting, BCID and | BEW spokesnen
maintain, is a legitimte organi zing tool that opens otherw se
bl ocked access to enpl oyees. Moreover, the tenporary/seasonal
nature of construction enpl oynent necessitates a confrontational

style. Lawyer Jonat han Newmran, in prepared congressional



testimony on behalf of the BCID, argued that salting is | awful.

Under the NLRA, he clainmed, there can be “no conflict between a
uni on organi zer’s duty to the nonunion enployer by which he or

she is enployed, and that organizer’s duty to the union.” The
Truth in Enploynent Act is thus an attack on the right to

organi ze, “legitimzing the creation of a blacklist of enployees
who need not apply for work with nonuni on construction

contractors.”™ Texas AFL-CIO attorney David Van Cs, at a

separate hearing, echoed this view. “Salting,” he stated, “is

not hi ng nore than the practice of Union-affiliated workers
seeking to becone enpl oyed by a nonuni oni zed enpl oyer so that
they may attenpt to undertake the legally protected activity of
encouraging their co-workers to authorize Union representation in
dealing with the enpl oyer over wages, hours and conditions of

enpl oyment . "

On paper, such argunments nmay seemreasonable. But in
practice, where it really counts, salting routinely goes outside
-- often way outside -- the boundaries of |egitimte organi zi ng.
| ndeed, nuch of it does not qualify as organizing at all, even by
t he broadest definition. Should anyone be shocked? Union
officials, like enployers, seek to further their own interests.
And organi zed | abor’s bottomline is maintaining and expandi ng
its cash flow, which is derived primarily from conpul sory uni on

dues and “fees” coll ected from workers. Union officials are

willing to endure short-run obstacles (arrests, |egal costs,

10



etc.) if they lead to built-in institutional gains. Adding to
the attractiveness of salting is the fact that the wording of

| abor law and the pro-union tilt of the NLRB | essen the inpact of
the obstacles. A union official knows | awbreaking pays if its
costs are mninmal. Thus, if browbeating enpl oyers and nonunion
workers is a relatively quick, painless way of obtaining

“excl usive” representation, a union is likely to browbeat. |If

such net hods anobunt to entrapnment and cal umy, so be it; name one
uni on chieftain who ever has | ost sleep over the prospect of
gai ning rank-and-fil e dues-payers.

It is a testanent to the courage of snmall business enpl oyers
and enpl oyees around the country that salting has far from
achieved its ainms. A recent survey by the Al exandria, Va.-based
Associ ated CGeneral Contractors of Anerica revealed that fewer
than 10 percent of its nenbers who report having been salted
subsequent |y becane signatories to a collective bargaining
agreenent. In only 25 percent of all cases did salts file an

el ection petition with the NLRB." But one nustnt be excessively

buoyed by such statistics. Union officials remain steadfastly
commtted to salting. After all, there is nonopoly power to

gai n.

11



SALTI NG AS A UNI ON STI NG OPERATI ON

To recogni ze salting as legalized entrapment, it is
necessary first to understand three identifiable and interrel ated
traits of the practice. First, the activity is alnost invariably
carried out within a group context. Once a |local union official
decides that a particular firmis ripe for salting, the |oca
usual ly rousts several, perhaps dozens of nenbers/agents to apply
for work. \While organized group job applications (formally known
as “batch applications” can occur through the nail as well as at
the job site, the latter approach can be especially effective

because there are ready-nmade naterial witnesses to a contractor’s

“refusal” to hire uni on nenbers.

Second, salting is often acconpanied by an Attitude -- with
a capital “A” -- in the process of asking about job vacancies or
filling out application fornms. Union applicants, many of whom

have no intention of accepting a job offer, frequently display a
defiant, even threatening denmeanor while on the enployer’s site.
They often signal, verbally and non-verbally, that failing to
hire union nmenbers could be a big mstake. Applicants often
prom nently wear hats, buttons and t-shirts bearing union | ogos.
Al ong the way, they comrent, often on the application form that
they are organi zers. They are, as the conmon expression puts it,
“i'n your face” about whose interests they serve. This overt
salting, it should be added, may operate in tandemw th covert
salting, in which a provocateur does not identify hinself as a

uni on agent. The covert salt operates much as a mlitary scout,

12



surveying the enployer’s site to see if the coast is clear for

the union’s overt troops to pay a visit later on.

Third and finally, union agents frequently engage in on-
prem ses video or audio tape recording during the inquiry and
interview processes. Taping an “incident” in which the enpl oyer
appears to be caught red-handed in a refusal to hire sonmeone on
t he basis of union nenbership is |like noney in the bank. Aware
of this, the contractor, knowi ng he’'s on candid canera, has to
sml|le and be on his best behavior -- or else. Union |awers may
submit an enpl oyer’s ostensible hostility as evidence in a ULP
Sui t.

Unl ess the contractor’s guard is fully up, therefore, he may
find hinmself in a highly unpleasant no-win situation. On the one
hand, should he refuse to hire the applicants, and nobst

especially if union officials catch this refusal on tape, each

rejected salt may file a conplaint with the NLRB. Let’s say, for

exanpl e, that six union agents strut into a contractor’s office,

i nquire about the availability of work, and find out that the
boss isn't hiring, or, if he is hiring, wants better-qualified
applicants. That contractor/enpl oyer may be subject to six
separate lawsuits, not just one. Fighting these suits can be
extraordinarily stressful and costly for the contractor. Even if
the NLRB di sm sses each conplaint as lacking in nerit -- and the
revi ew process takes nonths, if not nore than a year -- the

contractor in the neantime has had to divert resources from

13



productive business activity toward | egal defense. And there is
al ways the distinct possibility, after all, that the NLRB could
hear the case -- and rule in favor of the union.

On the other hand, let’s say that the enployer does hire the
salts. H's troubles may only be begi nning. Countless exanpl es
show t hese enpl oyees often pride thensel ves on being thorns in
t he enpl oyer’s side, goading himinto firing themand triggering
ULP suits in the process. New Ol eans attorney C yde Jacob |1
who has represented many enpl oyers over the years in | abor
di sputes, explained in his February testinony before the House

Committee on Small Business the nature of the problem®

In the event a salt is hired, the salt’s primary efforts are

not directed towards working in a tinely and quality way
i ke the other enployees; instead, the salt focuses on
continual solicitation and harassnment of the nonunion
enpl oyees at the conpany. This often occurs at all tines
t hroughout the workday, when enpl oyees shoul d be worki ng.
Di sruptions of the workplace, secretly creating safety

i ssues, and even sabotage have occurred at conpanies
undergoi ng union salting. The current union salting
canpaign is a perversion of the norns we recognize in our

society for applying for work and for working once enpl oyed.

Salting is a “gotcha!”-style of organi zing designed to w eck

busi nesses that don't accede to uni on denmands. Uni on officials,

14



despite their nobl e-sounding pleas for workpl ace fairness, openly

admt as much. “These [conpanies],” explains the IBEWin its

organi zi ng manual, “know t hat when they are targeted with
stripping, salting and market recovery funds, it is only a matter
of time before their foundations begin to crunble. The NLRB
charges, the attorney fees, and the | oss of enployees can lead to

»19

an unprofitabl e business. Simlarly, Tom McNutt, internationa
vi ce president of the United Food and Comercial Wrkers (UFCW,

has stated, “If we can’'t organize them the best thing to do is
erode their business as nmuch as possible.”™ Richard Trunka, AFL-
Cl O secretary-treasurer, doesn't mnce words either. “If the

uni on attacks the conpany’s weak points and threatens its

strengths,” he maintains, “the enployer will not be able to
conduct busi ness as usual because it is consuned with defending

itself against the union. |It’s the death of a thousand cuts,

»21

rat her than a single blow
By their owmn words, |abor union officials at all |evels have
denonstrated, tine and again, that they are less interested in
selling the benefits of unionismto workers than in hol ding
enpl oyers hostage to acts of econom c aggression. But they
continue to rationalize the process as “organi zing.” O course,
the Suprene Court and the NLRB nmust share in the blane for the
deterioration of the rule of lawin labor relations. It is they
who have established, and upheld, the novel principle that

out si de organi zers cannot, in certain cases, be treated

15



differently than ordinary job seekers. Since a
contractor/enployer may be sued if he tells a group of salts to
| eave his office, he has to take extrene caution to avoid any
appearance of turning away a job applicant because of the
possibility or the established fact that person is a union
organi zer. A single faux pas by the contractor could trigger a
blitz of |awsuits against his conpany. The next section
describes, in lengthy detail, how | aw abi di ng conpani es can be
driven out of business, or at |east can be nade | ess conpetitive

with other firnms in the sane industry, as a result of salting.

UNLEASHI NG THE LAVWBUI T
LEGALI ZED ENTRAPMENT

Salting is, at bottom a legal tactic. There is visceral
aggression, to be sure. But the notive behind the swagger is to
instill in a targeted enpl oyer one fear above all else: getting
sued. Hiring a defense lawer in the event the NLRB or anot her
f ederal agency® decides to act upon a union conplaint costs a
contractor time and noney. And even if the conplaint is
blatantly frivol ous, the contractor knows there is a real chance
that the governnent will rule in favor of the union on a
technicality. The potentially high, even catastrophic, cost of
def eat expl ai ns why enpl oyers, however reluctantly, may hire sone
or all of the salts applying for work instead of other, better-
qualified applicants. It also explains why enployers may
hesitate to fire salts for poor job performance until the

si tuati on becones intol erabl e.

16



Union officials, fromtheir own standpoint, have to “get the
goods” on an enployer. They nust gather evidence, or at |east
t he appearance of evidence, that the enployer violated the NLRA
by turning away a job applicant or term nating a worker’s
enpl oynment due to that person’s pro-union views or union

affiliation. Wiile covert salting alone may snag the enpl oyer,
it has a higher chance of success when used in conjunction with
overt salting. Even when salts mail in their job applications
rather than apply in person, they are daring the enployer to
engage in illegal “discrimnation.”

Salting canpaigns nmeticulously plant trip wire for the
targeted enployer. While organized | abor’s various noves nay not

be illegal, they are intended to entrap a busi ness owner or
manager into becom ng the defendant in a lawsuit. A set of

instructions that the IBEWput out for its salts nore than a

decade ago brings this point hone.” Under the heading, “Keep
notes while working,” the panphlet Iists seven union do’s and

don'ts:

Don’'t be obvi ous when taki ng notes.
Wite informati on down while fresh in your mnd.
Wite down nanes and cl assifications of co-workers.

| f possible, get addresses, phone nunbers, Soci al

Security nunbers, etc.

17



[Wite down] vehicle |icense nunbers of those you can't
get better information on.

Not e any nention of [the word] “union.”

Not e anything of possible value said in conversation.

The checklist then specifies the types of infornmation about
conpany managenent -- and worker perceptions of it -- that could
be exploited by union officials. |It’s a lengthy list, but the
last itemis particularly revealing. Ternmed “obvious traits of
owners and managers,” it includes such markers as “expensive
cars,” “life styles,” and “personal problens.” This al one
practically instructs salts to induce enpl oyees, disgruntled or
otherwi se, to spy on the private lives of managers.

The heart of the salt’s dossier -- the trip wire, as it were

-- is alist of indicators of potential managenent viol ations of

the NLRA. The form states:

Managenment can’'t ask a person during a hiring interview
about his union affiliation or how he feels about unions.
They can’t ask if you have signed an authorization card at
any tine.

They can’t tell enployees they will be fired or punished

or in any manner be discrimnated against if they engage

in legal union activities.

18



They can’t ask about union business |ike: who attended
nmeeti ngs, what was said, who said what, etc.

They can’t say that unionization will cause anyone to be
| aid off because they can't conpete or for any other
reason connected to becom ng unioni zed.

They can’t tell enployees that unionization will do away
Wi th present conpany benefits.

They can’t say that the conpany will not deal with the
uni on.

They can’t threaten enployees with shutting down the
conpany to avoi d unionization.

They can’t lay off or fire enployees known to be engaged
in union activity so as to weaken the union’s strength or
di scourage partici pants.

They can’t discipline an enployee for union activity.

| f the enpl oyer so nuch as shares his sincere opinion that
enpl oyees won't get better pay or benefits as a result of
uni oni zati on, however innocently, the union may have the standing
to file a ULP suit. In fact, even if the enployer refrains from
all prohibited actions and speech (as is often the case), the
union may resort to mani pul ation of context or outright lying to
gi ve the appearance of a violation. Jack Manno, head of Manno
Electric Co. in Baton Rouge, La., several years ago found out how

costly an innocent verbal slip could be.* |BEWorganizers had

19



visited the conpany office, pretending to |look for work. M.

Manno’s son-in-law, an officer of the firm unaware he was being
secretly recorded, stated that he "had not hi ng agai nst unions,”
but that Manno El ectric “had done just fine w thout themfor 20
years.” Such a statenment woul d seeminnocuous, |egal and honest.

The NLRB, acting on a union conplaint, didnt think so. Even
t hough the conpany had furni shed evidence that it did not have
sufficient work to hire any of the union “job seekers,” the NLRB
saw fit to fine the conpany a whoppi ng $800, 000 for the
“di scrimnatory” remark.

By any reasonabl e standard, such evi dence agai nst an
enpl oyer should be inadm ssible. And it is -- but in a
circunscribed way. The NLRB ruled in 1992 in the Sunland case®
that, during a strike situation, union organizers do not have the

sane | egal standing as active enpl oyees, so long as the

organi zers’ notive is a “disabling conflict.” In other words, if

union officials sought to cripple the enployer’s daily
operations, rather than to recruit or win econoni c concessions
for nenbers, the organizers’ information about an alleged ULP

cannot be used against the enployer. There is no reason why this
doctrine cannot be applied to salting in any situation.

Unfortunately, the U S. Suprene Court, in Town and Country, |ater
procl ainmed that the entire burden of proof for |ocating disabling

6

intent is on the enployer.” And in a disturbing pattern of

rulings, the NLRB has set the bar so high that an enpl oyer has
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little chance of successfully challenging a suit even if he

decides to fight to the bitter end.

CASE STUDI ES: | BEW BOSSES LEAD THE WAY
The International Brotherhood of Electrical Wrkers,
arguably nore than any single union, stands at the vanguard of

today’s salting canmpaign. Wth sone 750,000 nenbers in the U S

and Canada, the officers of this union have real nuscle and make
no secret of their desire to flex it. The | BEW organi zi ng

manual , as indicated earlier, states that salting is about

“ionfiltration, confrontation, litigation, disruption and

hopeful | y anni hilation of all nonunion contractors.” Union
President Ed Hi Il affirmed its top priority status in a 2003
speech. That'’s proven to be nore than idle talk, as Ty and

Shel |y Runyan have found out -- as has Charles Farrell, owner of
C.R Electric in Indianapolis.

In testinony before a joint House-Senate hearing in 1999,
Farrell recounted how | BEW Local 481 | aunched a systenatic
intimdation canpaign against him his wife and the conpany.®
C.R Electric, an open-shop contractor w th about 30 enpl oyees,
had been the target of nothing | ess than union-sponsored
terrorism In Decenber 1994, a paid organizer for the | BEW Sean
Seyferth, submtted an application for enpl oynent that contained,
by his own | ater adm ssion under oath, any nunber of false
statenents. Anong other things, Seyferth Iied about his

enpl oynment record, skill |evel, reason for |eaving his nost
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recent job, and reason for seeking enploynent. He even invented
a story about a grandnot her whose supposed death had pronpted his
earlier separation from enpl oynent.

Farrell, unaware of the applicant’s multiple deceptions,
pronptly hired him Once on the job, Seyferth tried to convince
workers to quit. When that tactic didnt work, he tried, vainly,

to get enough enpl oyees to sign union authorization cards to
mandate an el ection. At that point, he announced his salting

i ntentions, nmeanwhil e engaging in blatant work sl owdowns,

st oppages, unexcused absences, and acts of insubordination. He

even distributed a newsl etter describing the “progress” of his

canpai gn against C.R Electric. Belatedly, the conpany fired
him |IBEWofficials responded by filing ULP charges, claimng

that the real reason for Seyferth's dism ssal was his union

organi zing efforts.
Seyferth and other local salts al so stal ked conpany
enpl oyees and representatives, both on foot and from i nsi de notor

vehicles. Mst reprehensibly, they stalked Farrell’s wife, at

home, at the grocery store, and even at church, pronpting a near-
nervous breakdown on her part. Salts also distributed handbills

on nei ghbor hood honme doors and car w ndshields, proclaimng M.

Farrell to be a “rat.

The NLRB, which filed the charges on behal f of the union,
did nothing to prevent or punish such behavior. Eventually, the
union termnated its canpai gn through a confidential settlenent

with CR Electric and certain individual victins. But it was an
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enpty victory for Farrell, given that he'd spent nore than

$80, 000 defending hinself fromthe union’s basel ess charges. He
asked, properly, in his testinony: “The salting canpaign
denonstrates what is wong with the system Wy should an

enpl oyer be forced to retain someone who seeks his conmpany
econom c harm regardless of . . . [any other] end he seeks to
achi eve?” Neither IBEWIawers nor the NLRB seened capabl e of

provi di ng an answer.

The case of the Cloningers, cited earlier, is an especially
egregi ous exanple of salting by the electrical workers union.
Leonard and Carol d oni nger owned Construction Electric in
Hel ena, Mont. The coupl e founded the conpany in 1989 with one
truck and a tool box. Wthin a decade, their business had grown
to the point where it enpl oyed nine electricians and a
bookkeeper/ of fi ce manager and owned four trucks and a | ocal
el ectrical shop. But in Cctober 1998, the C oningers received a
witten conplaint fromthe Montana El ectrical Board originating
froma |l ocal | BEWorganizer. The board alleged the conpany had
used an unlicensed enployee to do electrical work. The enpl oyee
in question had never done any electrical work for the
Cloningers. Unfortunately, the board | ater dism ssed this charge
on procedural, rather than substantive grounds. The board never
tried to determ ne whether or not Construction Electric actually
violated the law. That |left the door open for nore | BEW

conpl ai nt s.
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Nearly two years later, in Septenber 2000, the sane union
organi zer filed another allegation with the state board agai nst
the C oningers, charging that two of their electricians were
unlicensed. The conplaints proved to be unfounded; one of the
enpl oyees was doi ng tel ephone work and did not need an

electrician’s license, while the other did have a |license. Yet

| BEWofficials would not relent. They next filed a conpl aint

wi th the Montana Departnent of Labor Apprenticeship Training
Program charging that M chael C oninger, the couple’s son, was

wor ki ng al one wi thout a journeyman el ectrician present. The
program di rector dropped the charge after neeting with the
parents.

The salting phase occurred follow ng the conpany’s di sm ssa

of two enployees in August 2001 for poor performance. One

el ectrician refused to go into a crawl space when asked to do so,
and, additionally, acted inappropriately while using the conpany
truck. He subsequently filed a charge with the NLRB, but was
unsuccessful because he m ssed the deadline. The second

el ectrician had lasted only two to three weeks. He rarely
performed work while on the job, and when he did, the work was
bel ow par. The Coningers |ater |earned that the two enpl oyees
were union salts. At this point the conpany had quite a bit of
wor k avail able, and so it placed an ad in the paper |ooking for
an electrician. One application canme in fromthe very organi zer

who'd been filing conplaints against the Coningers with the

Mont ana El ectrical Board since 1998! The C oningers consulted a
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| abor attorney from M ssoula, Mont., who advised the couple not
to hire this person. The couple then set his application aside
and consi dered ot hers.

In all, there were four applicants. The C oningers
interviewed two of them eventually offering the position to an
electrician from Geat Falls, Mont., who in turn declined, saying
the commute was too long. The couple later learned that this
person, too, was a covert salt. The couple offered the second
person the position, which he inmediately accepted. He as well
had been working as a covert salt, organizing froma town 150

m | es away, though nothing in his application indicated as mnuch.

He worked for one day and then quit -- m ssion acconplished.

Anot her application cane in fromBillings, Mnt., via registered
mail. This particular applicant was hardly covert about his

pur pose:

My objective is first to make my enpl oyer profitable by
addi ng nmy experience, hard work and dependability to the
el ectrical team M second objective is to organize the
enpl oyees of ny enployer into a collective bargaining unit
to better the wages and working conditions of these

enpl oyees and to protect the wages of |BEWuni on nenbers

wor ki ng i n Mont ana.

The C oningers set this application aside and did not
interview or hire him They hired a Hel ena | ocal instead whom

they said better fit the job requirements. Meanwhile, the | ocal
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econony hit a downturn by Novenber 2001, the very nonth that the
coupl e received a notice fromthe NLRB that they were being
charged with ULPs. The followi ng nonth the C oningers attended a
deposition with the NLRB, whose attorney asked | oaded questi ons
so that her case would appear nore airtight. Follow ng that, the
NLRB sent the couple a notice that it would hold a hearing in
July 2002. Two nmonths after the hearing, the couple received the
bad news: They were told they had discrimnated agai nst al

three “"workers” nanmed in the charges. One of the workers that,

the NLRB insisted, the C oningers should have hired was the union
organi zer who had repeatedly nade fal se allegations to get them
in trouble with Montana regul ators.

After a seemngly intermnable wait, the follow ng March the
NLRB i nfornmed the couple that they owed $42,000 -- ei ght nonths’

worth of back wages -- to the enployees. To add insult to
injury, they would have to hire all three people, even though it
woul d nean | aying off sone current enployees to nake room for
them Follow ng discussions with their attorney, Leonard and

Carol Coninger in April 2003 decided to close their business as
of May 1. But the NLRB wasn't through yet. It issued a

restrai ning order against M. Coninger, prohibiting himfrom
liquidating the conpany’s assets and nmandati ng that he set up an
escrow account to di sburse back pay. The agency al so confiscated
t he coupl e’'s bank account and all renmai ning accounts receivabl e
to the tune of $32,000. The Coningers’ attorney informed them

of the urgency of reaching a quick settlenent, |est they wind up
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i n bankruptcy court and the husband possibly in jail. They
agreed to settle for $32,000, but without admitting guilt. They
t hen cl osed their doors.

Yet even this was not the end. In Cctober 2003 the couple
filed conplaints with the Montana State El ectrical Board, asking
the board to revoke the licenses of the salts/electricians.

State law stipulates that electrical |licenses can be revoked if
presented in a false or m sleading manner. The C oni ngers seened
to have an airtight case. But in response, the |BEW organizer

filed a counter-conplaint, citing further “discrimnation” and

asking for injunctive relief. Lacking the resources to fight,
the C oningers decided to drop their conplaints and get on with
their lives. It was a sad ending to an ugly saga.

The Lincoln, Neb.-based Wlfe Electric Co. got its own heavy
i nt ake of the | BEW hi gh-sodiumdiet.?” Richard Wl fe, owner of the
conpany, decided in the m d-90s that henceforth he would hire
t hrough an enpl oynent agency in order to minimze the tinme and
cost of the screening process. He also had becone aware of the
experiences of another |ocal contractor who had been salted, and
bel i eved that, by having job applicants go through an agency, he
coul d avoid both workplace strife and ULP charges.

Wl fe recently had hired three persons to replace three
ot hers who had left the conpany, but once having done that,
i ndi cated, by way of prom nently posted signs, that he was not

seeking additional help. This hardly constituted an “anti-uni on”

action. On nore than one occasion, in fact, he had inforned
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enpl oyees they had a right to belong to a union. Wl fe, by any
reasonabl e definition, had not violated the letter or spirit of
the NLRA. | BEW Local 265 agents saw the issue differently, and
decided to pay hima visit.

On July 8, 1996, nine agents of the |ocal walked into the
office of Wl fe Electric to inquire about potential enploynent
openings. M. Wlfe was not there, but his wife, Karen, was.
The pack of salts, which included two paid | BEW organi zers, had
brought a hand-hel d cantorder -- and the canmera was running.

Ms. Wlfe, who had term nal breast cancer, could walk only with
difficulty, and was obviously in pain, felt overwhel ned by the
situation. She told themthe conpany was not hiring, and asked
the union salts to cone back |ater when her husband was
avai l able. For sonme tine, they ignored her plea and conti nued
peppering her with questions. Finally, they left.

Later that day five of the salts returned. This time M.
Wl fe was present -- and, understandably, in a |ess than chi pper

nood. Aware of the previous visit, hed posted a sign barring

recordi ng equi pnment fromthe premses. He infornmed the salts

t hat under no circunstances would he hire them Wlfe stated
later on, “I wanted to keep themout with that canera because |

di dn't want them com ng back with a canera to upset ny wife or ny
daughter or ny nother.”

It must have cone as a surprise to Wl fe when he received a
suit fromthe NLRB on behal f of the union accusing him of

suddenly reversing his nondiscrimnatory hiring policy on July 8.
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By refusing to accept the overt salts’ job applications, the
conplaint indicated, he was in violation of the NLRA. The suit

al so stated that the intent of the posted signs was to di scourage
uni on nmenbers from applying for work. But the evidence renders
such a charge absurd. First, as even the IBEWI| awer adm tted,
there were no job vacancies on July 8, the date of the batch
application -- and recent rulings already had established the
principle that a vacancy nust exist in order for an enployer to
have engaged in illegal discrimination.® Second, even had there
been vacancies, M. Wl fe had nmade evident prior to that date
that he preferred hiring through an enpl oynent agency. The fact
that the applicants were uni on nenbers had absolutely nothing to
do with the fact that Wl fe didn't hire them-- he woul d have
declined to hire even if they didnt belong to a union. Third,

he clearly told the salts that it was their behavior toward his
wi fe, not the fact of their union nmenbership, that induced himto
refuse to consider themfor enploynent; all enployees present at
the salting scene testified as nmuch. Finally, Wlfe in the past
had hired union as well as nonunion contractors for project work,

thus further undercutting the IBEWs claimthat his hiring policy

was notivated by an “ani nus” toward uni ons.

I n apparent disregard for facts or logic, the NLRB ruled in
favor of the union, concluding M. Wl fe had denied the salts
work on the basis of their IBEWaffiliation. Wl fe appeal ed the

decision in federal circuit court, but to no avail. The court
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ordered himto provide the salts with “appropriate” back pay.
Does the term “Kaf kaesque” cone to m nd?

Attorney Cyde Jacob, in his House testinony, told of a case
in which two IBEWelectricians applied for work on a construction
project, and were hired. These were no ordinary enployees. In
fact, they were not enployees at all! Upon showi ng up on the
job, they refused to begin work, protesting the offered pay rate
they al ready had accepted. They never perforned any work, went
on strike, and filed a ULP conplaint with the NLRB, asserting
they had been fired for protected activity under the NLRA. The

ensui ng investigation reveal ed that these two “workers” had used

simlar tactics on previous enployers. Yet the NLRB regional
office refused to dismss the case. Faced with the choice of a
qui ck settlenent or a far nore costly trial, the enployer chose
t he fornmer.

Sonetinmes an IBEWsalting mssion targets nore than one
enpl oyer. I n one prom nent instance, the union filed conplaints
with the NLRB over the hiring policies of three enployers:
Contractors Labor Pool (CLP), Aztech Electric Conpany, and Fuji
Electric Corp. CLP, headquartered in Reno, Nev., was a mmjor
suppl i er of nonunion | abor for the construction industry on the
West Coast. Aztech and Fuji, both based in Southern California,
were two contractor clients. On Novenber 8, 1994, CLP put into

pl ace a “30-percent rule” for future hiring. The rule stated

that any applicant whose pay rate during the nost recent year of

enpl oynment had been 30 percent higher or |ower than CLP-assigned
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starting wages in the |local area would not be retained in the job
pool. In other words, if the offered starting wage for an
avai |l abl e position was $15 per hour, only workers whose previous
wage was in the $10.50-t0-$19.50 per hour range woul d be
considered for hiring. This policy was based on a study of
wor ker retention rates by conpany Chai rman M chael MCune that
reveal ed turnover to be at its | owest when incones varied by |ess
than 30 percent fromthe average. The new rule would have the
likely effect of excluding fromeligibility nost unionized
applicants, but there was no evidence this was by design.

| BEW Local 441 officials already had CLP in their sights.
In or around 1991, this Orange County, Calif.-based union had
targeted the conpany as part of an aggressive salting canpaign
agai nst nonuni on enpl oyers operating within its jurisdiction.
CLP becane aware of the campaign in February 1993 when the NLRB
filed ULP charges on behalf of Local 441 against Aztech Electric.
The conpany proceeded to safeguard itself. In May and June 1995,
CLP distributed literature to its clients with advice on how to
deal with union organi zing canpaigns. It included a bookl et
“Gui del i nes on Reducing NLRB Rel ated Problens.” It specifically
referred to the infiltration and prosel ytizing canpai gn of | BEW

Local 441, the stated goal of which was “to tie up a contractor

i n expensive | egal proceedings.” One would be hard-pressed to

find an exanple of a union avowal of disabling intent nore

bl atant than this.
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In | ate October 1995, about a nonth and a half after an NLRB

hearing, CLP's McCune testified before Congress. He stated:®

We are not targeted for union organization, as would be

expected. Rather, we are targeted for extinction. Instead
of organizing, the union ‘salting’ canpaign is intended to

i ncrease our cost of operation and to destroy our custoner

rel ati onshi ps.

The evi dence centered on the conmpany’s policy of rejecting

applicants. It didnt contact unsuccessful applicants either
through the mail or over the phone, except when the applicant
made a followup inquiry. CLP, understandably, did not give any
reasons -- the ground rules are rigged to nake an enpl oyer’s
candor costly. Suppose, in other words, the conpany did tel
unsuccessful applicants that the 30-percent rule was the real
reason. It is hardly a stretch to imagine CLP buried up to its
ears in |awsuits.

The case wound up a split decision. An administrative |aw
j udge di sm ssed union allegations of discrimnation practiced by
Aztech and Fuji, but invalidated CLP's 30-percent rule. On
appeal , the NLRB uphel d the decisions® -- with sone spurious
reasoni ng. The Board admtted that CLP's new hiring policy was
notivated by a | egitimte business consideration and not by any
anti-union aninus, and that it did in fact inprove enpl oyee

retention rates. Notw thstanding, the Board argued, the rule was
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unl awf ul because it allegedly had a destructive effect on the

| BEWunion. The Board referred to its 1967 G eat Dane deci sion,
in which a conpany’s | abor practices were found to be inherently,
al beit not intentionally, destructive of enployee rights.*
Because Great Dane Trailers had engaged in conduct that
unwittingly created obstacles to its workers’ exercise of their

*its lack of bad intentions alone did not suffice as a

rights,?
defense. Long before the phrase “di sparate inpact” entered our
| egal |exicon, the NLRB had applied the principle.*® The NLRB
anong other directives, ordered CLP to post on its prem ses a
list of enployees’ rights under Section 7 of the National Labor
Rel ati ons Act.

But aside fromthe fact that the 30-percent rule was based
on sound econonmics -- job history is a reasonably accurate
predi ctor of future enployee performance -- union salts had
engaged in inflammtory behavior in the Aztech case. |In one
incident, a group of |IBEW Local 441 organizers, carrying a video
canera, entered the office of Scott Ingersoll, CLPs Anahei m

Calif., branch manager. Wen Ingersoll asked what the camera was

for, one of the salts replied: “For your protection and for

ours.” Just how CLP was being “protected’” was never made cl ear

When an enpl oyer successfully resists an IBEWsalting action
-- it does happen -- victory may be costly. The experience of
the G een Bay, Ws.-based Vos Electric, an open-shop contractor
is a good exanple. The conpany had been sel ected for project

work on the Union Canp Corporation paper nmll in Franklin, Va.*
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I n Novenber 1991, Vos advertised for journeynen and hel pers. The
union pronptly salted the conmpany with nearly 40 applicants; Vos
hired seven, but rejected the rest. The nenbers of the latter
group filed a ULP conplaint with the NLRB. An NLRB

adm ni strative |law judge dism ssed the charges, and the Board
uphel d this decision in Decenber 1992 -- as well it should have.
None of the rejected applicants had sought a pre-hire interview,
whi ch the conmpany required as a matter of standard policy.

Mor eover, the applicants had sought far higher wages than what
Vos could offer. The I BEW conpl ai nt agai nst Vos was patently

bogus. Neverthel ess, the conpany had to pay its own |egal costs.

CASE STUDI ES: OTHER UNI ONS

The International Brotherhood of Electrical Wrkers union
may have established itself as the king of salting, but that has
not stopped other unions fromgetting into the act. The
I nternational Union of Operating Engineers (I UOCE) and the
Laborers International Union of North Anmerica (LIUNA), to take
two exanples, are adept at the tools of the trade. Jason Krause,
manager of human resources for the Bowmansville, Pa.-based
Brubacher Excavating Inc. (BEl), recently testified before
Congress as to just how adept.® During March-May 2001, nine
salts from |l UCE Local 542 visited the roughly 300-enpl oyee
conpany, purportedly |ooking for work. The conpany notified them
that no jobs were available. Soon after, the union filed a ULP

charge with the NLRB. BElI in turn retained | egal counsel,



informng the NLRB of its intent to defend itself. But union
officials were hardly finished with salting the conpany.

Early in 2003, a Laborers union business agent informed BE
that it was infringing upon “union territory” sinply by doing
business in the area. The agent warned the conpany that if it
chose not to discuss a “business relationship” with LIUNA, he

woul d have no ot her choice but to |launch an attack canpai gn
Brubacher Excavating stood firm-- and paid the price. Over the
next year LIUNA and | UCE agents engaged in nonstop harassnent and
intimdation agai nst the conpany. They picketed job sites,
passi ng out incendiary handbills to workers outside the prem ses
and engaging in guerrilla theater antics, such as constructing
and di splaying a 20-foot-high replica of a rat near a work site.

I n one instance, union agents succeeded in shutting down a site.

Union officials also arranged neetings with the conpany’s

custoners in the hopes of damagi ng | ongstandi ng busi ness
rel ati onshi ps, and picketed an annual conpany party intended for
enpl oyees and their famlies and friends.

Meanwhi | e, from March through June 2003, nearly a dozen

union “salts” filed a conmbined 17 applications for enploynent

with the conpany. Once BEI declined to hire these persons, |UCE
and LIUNA officials filed numerous ULP suits, claimng the salts
had been victins of discrimnation based on their affiliation.

The evi dence strongly suggests otherw se. For one thing, several
applicants had filled out nmultiple enploynment forns at different

points in time. Oher applicants had indicated false hone
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addresses on their application forns. Still others had
fabricated wage and enpl oynent histories. The NLRB di sm ssed al
but two of the charges; as of Septenber 2004 the presiding
adm nistrative |law judge had yet to render a verdict on those two
cases. Wn or lose, BEl has paid a high price in tinme, noney and
resour ces.

Charl es and Linda Wal z and their two daughters, owners of
Wal z Masonry Inc. in Omha, Neb., got a nasty taste of salt from
the Laborers union.” M. Walz had begun his career as a union
man, but eventually decided to start his own firm The business
prospered, and the Wal zes were able to expand their payroll to
about 20 to 25 enployees. Local LIUNA organizers saw an
opportunity of a different kind. They sent 15 salts to the
conpany office to apply for work, and were given application
forms by Jackie Coco, a daughter of the Wal zes. The union
applicants, having other things in mnd, declined to fill out the

forms. It turned out that these “workers” secretly had nmade a

tape recording of the visit, and that their bosses subsequently
doctored the tape to nmake it appear as though the conpany had
barred them from appl yi ng.

But the Walz fam |y found the NLRB to be | ess than
synpat hetic. After spending $40,000 on | egal fees, they were
fined $20,000 for their “unfair” | abor practices. (They
originally had faced fines totaling $337,000.) The Walz family
al so was ordered to hire six union-picked enpl oyees.

Unbel i evabl y, the presiding adm nistrative |aw judge inposed the
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penalties with the full awareness that the tape had been altered.

“I't was scary to know the union could do this to us,” remarked

Li nda Wal z.

Oficers of the Sheet Metal Wborkers |nternational
Association (SMN are hardly slouches in the salting field,
either. Sharon McGee, president and CEO of R M Mechani cal Inc.
an Austin, Texas-based contractor for heating, ventilating and
air conditioning (HVAC) services, got a first-hand | esson. 1In
1998, she placed a hel p-wanted ad in the Austin-Anmerican
Statesman for qualified enployees, after having won a $7 mllion
contract to performwork on a local IBMfacility. Imrediately
foll owi ng the placenent, four SMWunion representatives applied
for work. M. MGCGee did not inmediately hire them it was R M
conpany policy not to hire an applicant, union nenber or not,
until she personally conpleted the interview ng process with al
appl i cants.

There did not appear to be any legal violation on MGee’s

part. Union officials thought otherwise. Not long after, the
NLRB filed a ULP suit on behalf of the union against her conpany.
She and three other R M officers, with the conpany attorney
present, gave statenents to the district director for the NLRB
Uni on representatives, neanwhile, regularly appeared at R M job
sites with the intent of harassi ng enpl oyees.

To put enpl oyees at ease, McGee held an open forum She
explained to all attendees that they had a right to join the

union, adding that, if a majority of themdid, all enployees
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woul d be entering into a contract with the Sheet Metal Wrkers to
have the ternms of their enploynment negotiated by union officials.
R M Mechanical, in fact, already had two HVAC workers who were
uni on nmenbers. MGee announced that the conpany woul d hold an

el ection to enabl e enpl oyees to choose coll ectively whet her or
not to remain open shop. Still in need of new enpl oyees, she

of fered each of the four “salts” a job, and infornmed the NLRB as

such. The new hires, however, failed to show up for work the
next day. The NLRB requested that McGee keep the positions open
10 nore days. Again, the salts did not show up for work.

Convi nced the conpany had not broken the |aw, the governnment
eventual | y dropped the charges, but not before the conpany had
forked over sone $15,000 in unconpensated | egal fees.

In a story with a | ess happy ending, SMWNofficials sprinkled
their salt on Bill Tillinghast, owner of Custom Fabrication, Inc.
in Kenner, La.® Tillinghast had built up a successful smnal
busi ness. By January 2003, he had 16 enpl oyees on his payrol
and sought to hire three nore -- a welder, a finisher/grader, and
a helper/trainee. He placed a hel p-wanted newspaper ad.

One of the applicants for the wel der’s position was Jorge

Lopez, president of SMWLocal 11. He had indicated on his
application formhis union affiliation, but in no way was deni ed
the possibility of enploynment on that basis. The forenman took
Lopez on a standard shop tour and asked hi mabout his prior
experience. Though Lopez had never worked as a precision welder,

the foreman invited himto conme back the next day with his tools
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and take the conpany’s standard two-part welding test. He did an

average job on the stainless steel test, but refused to take the

al umi num portion. The foreman told Lopez that unless he took the
second test he would not be hired. M. Lopez responded, “l don’t
care. | will sweep the floors. Al | want to do is organize
this place.” The foreman at that point asked himto | eave.

Lopez in turn demanded to speak to M. Tillinghast, who was
unavai l abl e. Lopez became even nore belligerent, but finally
| eft and did not contact the conpany again.

Two days later, Al an Feneca applied for the sane position.

Li ke Lopez, he first explicitly announced his SMW nenbership, and
then was invited to take the test. And |like Lopez he refused to
take (or at least conplete) it. He left without causing too nuch
of a ruckus, and did not contact the conpany again.

This woul d seemto be the end of the story. But in the
crazy world of salting, nothing is quite what it seems. Shortly
thereafter, Lopez and Feneca filed charges with Region 15 of the
NLRB in New Ol eans, alleging they were deni ed enpl oynent due to
their union affiliation. In May 2003, the NLRB sued the conpany
based on those conplaints. A stunned Tillinghast hired a | awyer.
In conference with the NLRB, Tillinghast explained that his

“di scrimnation” agai nst the two applicants was due to their

refusal to conplete the welding test. As for the
finisher/grinder and hel per/trai nee positions, Feneca did not
apply for either one, while Lopez was currently enpl oyed maki ng

nore than tw ce the anmount either position would pay.
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Upon hearing Tillinghast's explanation, Lopez did a bit of

creative lying. He clainmed that the foreman had told hi mthat
Cust om Fabrication did not want anything to do with union
applicants. The NLRB shoul d have understood this clai mwas
nonsense -- why woul d an enpl oyer go to the troubl e of
interviewing and testing an applicant it had no intention of
hiring in the first place? After three nonths of investigation,

with the conpany out about $10,000 in attorney’'s fees, the NLRB

offered to settle with Tillinghast. The Board would drop the
case if he agreed to post a notice on conmpany premn ses stating he
woul d treat union and nonuni on applicants equally. Tillinghast
bal ked at the settlenment since it constituted a de facto

adm ssion that he had treated Lopez and Feneca unfairly. But
reality set in. Going to trial before an administrative | aw
judge would cost Tillinghast another $15,000 in |egal fees (or
nore, in case he |lost and appealed). Thus, reluctantly, he
accepted the NLRB's offer.

SMWNV union officials also targeted HVYAC Mechani cal Services,
Inc., based in Houston, culmnating in yet another bizarre NLRB
decision.® On March 5, 1997, two local salts fromthe Sheet
Met al Workers, Doug McGee and Paul Al derete, applied together at
t he conpany. An HVAC supervisor, Wayne Revis, told the pair he
woul d consi der their applications, and that he had about two
years of work for them MGCee informed Revis that, if hired, he

woul d picket the plant “in the norning” and organize it. Revis,

in turn, said, “If that's what you gonna do, Johnny [the
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i ndi vi dual who had referred McCee and Alderete to the contractor]

can find you sonething else,” and then term nated further review

of applications. It seenmed a reasonable judgnent on managenent’s

part; the applicants, especially MGee, clearly had announced
they wanted a job primarily, if not exclusively, as a neans to
di srupt conpany operations over an unspecified grievance(s).

NLRB Adm ni strative Law Judge George Carson Il, however, did
not see Revis’s judgnent as reasonable. He ruled that the

applicants were victins of ULPs, a decision |ater upheld by the
entire Board in January 2001. The conpany woul d have to provide

McGee and Al derete with back pay and benefits in reconpense for
“di scrimnating” agai nst them Mreover, it would have to post a

sign on the prem ses stating that it would not in any way refuse
or consider for enployment applicants on the basis of their

menbership in a | abor organi zation. The Board, referring to Town
and Country, offered this conclusion, “W reject the Respondent’s
[ HVAC] contention that McCGee and Al derete were not genuine
applicants, but instead were engaged in an effort to ‘entrap’ the
Respondent into violating the [National Labor Relations] Act.”

In fact, this case, like others discussed in this report, is the

very essence of entrapnent.

WORKPLACE SABOTAGE: A UNION PRI VI LEGE
Using the law to intim date contractors into hiring union
agents is one part of the salting equation; using the law to

prevent salt enployees or picketers frombeing fired or
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disciplined is the other part. 1In the latter as well as the
former instance, the lawsuit is the coin of the realm Salts,
once hired, have a propensity to engage in harassnent of fell ow
wor kers and destruction of property that woul d get al nost anyone
else fired on the spot. But the prospect of NLRB action has

chastened many contractors fromfiring such enployees. It’s a

situation analogous to a landlord finding hinself unable to
remove a willfully destructive tenant because of a |ocal anti-
evi ction ordinance (a scenario chillingly depicted in the 1990
novi e Pacific Heights). Knowing they can file a ULP suit in the
event of dism ssal, union enployees sense they have a bl ank check
to weak havoc on the work site.

A good exanple is the case of Titus Electrical Contracting
Co., discussed in the Introduction. 1In addition to filing
conplaints for not being hired, |BEW Local 25 nenbers filed
conplaints over dismssals as well. Ty and Shelly Runyan at the
House hearing filled in the details about how salts sent by | BEW

Local 25 nade their point:

Wi |l e enpl oyed by us, we have had salts physically
assault our team nenbers; they have been arrested off our
job sites, and we have | ost custoners because of them They
have intentionally sabotaged and conceal ed el ectrical work,
in one case causing an electrical explosion. And yet, when
[the cul pable salts were] term nated, invariably the NLRB
woul d attenpt to prosecute charges against us for legitimte

term nati on.
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We have had a death threat, vandalismto enpl oyee and
conpany property during pickets, . . . and intentional

damage and sabotage to our work by these salts.

This was far fromthe only tinme construction salts took
their style of economc denolition to the job site. For exanpl e,
the International Union of QOperating Engi neers Local 150 did
gquite a nunber on the Elmhurst, Ill.-based Randall Industries
Inc., which distributes and | eases business aerial-lift
equi pnent. Conpany President Randy Truckenbrodt testified before
Congress about how union salts tried to bankrupt himand
intimdate his enployees and famly for 18 nonths in an effort to
uni oni ze the plant.®

In January 1998, IUOCE mlitants began picketing the conpany.
A covert salt already had gathered | arge amounts of information
on the conmpany and its suppliers and customers. Soon union
agents started foll ow ng equi pnent delivery and sal es personnel
around, warning clients that they, too, could face picketing and
strikes unless they stopped buying and renting from Truckenbr odt.
The pi cketing, which occurred at all hours of the day and for

nmonths, took its toll. Though none of Randall Industries’

enpl oyees quit, the conpany did | ose $600,000 in rental vol une

fromintimdated clients. |In the nmeantinme, union goons tore the

conpany’s property apart. “Cur conpany had not experienced even
one act of vandalismin the previous 23 years of its existence,”

noted Truckenbrodt. “Wthin the initial six nonths of Local 150’s
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organi zing drive, we had 70 tires slashed, twi ce had acid pl aced
in the fuel tanks of our delivery vehicles, [had] hydraulic

lines and el ectrical cables cut on 25 pieces of equi pnent, and
[ had] truck w ndows broken.”
The T UCE didn't neglect its |legal assaults either. The

union filed dozens of ULP charges agai nst the conmpany. Wile the

NLRB di sm ssed every charge, Truckenbrodt had to spend $80, 000 on
| egal expenses. “That amount coul d have been tripled had I not
represented nyself through nost of the Local 150 charges,” he

sai d.

The Laborers al so know how to sabotage a small firm Back
in June 2002, Bob MDaniels, co-founder and president of Oncore
Construction, a concrete contractor based in Bl adensburg, M.,
testified before the Senate about how LI UNA targeted himfor
destruction.® About four nonths earlier, MnDaniels recalled, two
uni on representatives had conme into his office. They inforned

himthat, through their covert salting efforts, they had | earned

that his enpl oyees didnt want to belong to the union. So the
two nen nade McDaniels an offer he couldn’t refuse. “They gave ne
a choice,” said McDaniels. *“Either sign a collective-bargaining
agreenent, regardless of ny enpl oyees’ wi shes, or the union would

do everything it could to put ne out of business.”
Nobody coul d accuse the union of going back on its word.

LI UNAs covert salts already had gathered intelligence on the

conpany’s enpl oyees and custoners. Overt salts, using this



information, trespassed onto job sites, assaulted enpl oyees, and
harassed custoners. A group of paid agents brought in from New
York and New Engl and abused Oncore enpl oyees, disrupted job-site
wor k and prevented deliveries, MDaniels testified. Union agents
even went to the homes of several custoners to threaten their
projects if they continued to do business with Oncore. By now
exasperated, MDaniels filed charges with the NLRB agai nst the
Laborers hierarchy in April 2002. The NLRB, fortunately, ruled

that union officials efforts to bully Oncore customers into

i nposi ng a “secondary boycott” on the conpany were ill egal.

Uni on bosses called off the boycott, but Oncore was never
conpensated for |egal fees, increased security costs, and job-
site del ays.

In terns of property destruction, the joint salting canpaign
by the IBEWand the United Association of Journeynen and
Apprentices of the Plunbing and Pipefitting Industry (UA) unions
in Mnnesota 15 years ago may be the nother of all cases.” In
1989, Boi se Cascade Conpany awarded a general contract for the
expansion of its paper-nmaking operations in International Falls,
M nn., to an open-shop contractor, the Birm ngham Al abama-based
BE&K. Union officials had already refused to accept a pre-hire
agreenent that woul d enabl e union and nonuni on enpl oyees to work
toget her onsite, despite the fact that the ngjority of the
initial contracts went to union contractors.

The | BEW proceeded with a salting canpai gn agai nst BE&K and

i ts nonuni on enpl oyees, the highlight of which was a narch on the
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facility by hundreds of union supporters bused in just for the
occasion. This “march” was, for all intents and purposes, a
riot. The result was $2 mllion worth of property danage,
several injuries, and mld jail sentences for the perpetrators.
Despite the union vandalism BE&K finished the project on tine
and within budget. Al the nore remarkable is that it had to
fend off suits fromthe Cccupational Safety and Health

Adm nistration (OSHA) and the NLRB, the latter filing unfair

| abor practices suits on behalf of the IBEWand the UA. The
charges were settled out of court, and at consi derabl e expense to
t he conpany. The real scandal was that the federal governnent

had acted on union officials’ conplaints in the first place, ®

whi | e uni on thugs who burned down a workers’ canpsite and

assaul ted workers who tried to defend it got off with slaps on

the wi st.

THE VERDI CT ON SALTI NG
A LI CENSE TO | NTI M DATE
However much one m ght want to believe otherw se, the cases

di scussed in this section are not “cherry-picked.” That is, they

are not products of a highly selective search for horror stories,

so nuch the better to stoke the coals of anti-union sentinment.
To the contrary, union officials’ use of salting to intimdate

and bl ackmai | businesses, rather than attract new nenbers,
appears to be the rule, not the exception. The cases discussed -

- and many nore could have been included” -- confirm how
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t horoughly salting has perneated construction unions’ way of

doi ng business. In instance after instance, salts announced
their union affiliation in a deliberately provocative nmanner,
baiti ng an enployer into giving an appearance of anti-union
discrimnation. Tinme and again, even when cool - headed enpl oyers
refused to take the bait, such announcenents were followed by a
lawsuit or nmultiple lawsuits. And in virtually each instance,

t he conpany had to bear substantial |egal and opportunity costs,
even if it was found to have done nothing wong. It is a fair
bet that such union intimdation would be far nore rare were it
not inplicitly sanctioned by law. And so our attention nust turn

to the federal agency that has helped grant this “license to

intimdate.”

THE NATI ONAL LABOR RELATI ONS BOARD:
UNI ON OFFI Cl ALS SI LENT PARTNER

The success of a salting m ssion depends on a union’s
ability to instill in an enployer the fear of a lawsuit -- nore
specifically, losing a lawsuit. But the enployer’s cal cul us mnust
assune a | egal deck stacked in favor of organized labor. And it
has been the National Labor Relations Board that has played the
role of the crooked dealer, all too often siding with the unions
on cases of (at best) dubious nerit and neting out stiff
penal ti es and mandates for hiring and back pay. Even in
i nstances where a business successfully beats back a salting

conplaint, it is likely to do so on appeal, after the NLRB
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originally rul ed agai nst the conpany.” |ndeed, given the
agency’s long-termtrack record, it mght aptly be renaned as the

Nat i onal Organi zed Labor Pronotion Board. To understand why the
NLRB often sustains unjustified union charges, it is necessary
first to know sonet hi ng about the agency’s m ssion and
oper at i ons.

The NLRB is the tribunal provided for under the 1935
Nat i onal Labor Rel ations Act, also known as the Wagner Act, which
was approved by Congress in a period of intense |abor turnoil.
NLRA proponents insisted that the agency woul d serve as an
arbiter of the public interest, an inpartial adjudicator of
| abor - managenent di sputes. The NLRB, backers clai med, would
drastically reduce the cost to taxpayers of mediating | abor
di sputes. Furthernore, the Board would hel p spare our nation of
di sruptive, even violent strikes.*

The NLRB has five nmenbers (the Taft-Hartley Act of 1947
raised the figure fromthree to the present nunber) who are
appointed by the President to five-year terns, subject to Senate
approval. The NLRB has jurisdiction over a wide range of | abor
| aw i ssues. Aside fromruling on unfair |abor practices cases,
the Board al so deci des who votes in union representation
el ections, preenpts direct access to the courts in | abor
di sputes, and issues subpoenas, findings of fact (in the event of
an appeal ), and cease-and-desist orders. Moreover, it mandates
remedi es in cases where it finds an enpl oyer to have

di scrim nated agai nst uni on nenbers. Renedies include issuing
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fines, forcing the hiring and reinstatenent of aggrieved
enpl oyees, and ordering paynent of back wages and benefits.

The NLRB, to make a long story short, is a powerful
bureaucracy -- and a busy one. |Its Board, national and regional
staff, and adm nistrative |aw judges have an unenvi abl e wor kl oad.
Each year roughly 30,000 new unfair |abor practice conplaints,

mai nly fromuni ons, cone across the agency’s desks. Wile

typically only a few hundred are salting-related, that the agency
has to go through tens of thousands of conplaints testifies to
its |l evel of paperwork. (The 30,000 figure, noreover, does not
i nclude the roughly 5,000 cases centering on enpl oyee
representation.) One of three agency entities -- the Board, a
regional director, or an admnistrative |aw judge -- reviews and
deci des cases.

The NLRB is nomnally “neutral.” But its mandate fromthe
NLRA makes it highly vulnerable to union pressure. That nandate

is for the NLRB to serve as enforcer for union officials’

exclusive (i.e., nmonopoly) bargaining rights over designated
groups of workers, whether this nonopoly was obtained through a
supervi sed secret-ballot election anong workers or through other
means. Once granted excl usive-bargai ni ng agent status, union
officials are protected for one year fromany rival chall enges.
Because uni ons | ong have known they have an ally in the NLRB, the
agency tends to attract its top personnel fromthe unions. From
1994 to 1998, the Board was chaired by WIIliam Gould, who

| aunched his | aw career as a staff attorney for the United Auto
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Workers (UAW union back in the 60s and worked closely with 70s-
era UAW Presi dent Douglas Fraser. Anong the other NLRB nenbers
serving under Gould in the m d-90s were ex-union | awers Margaret
Browni ng and Sarah Fox. Prior to her appointnent to the Board,
Fox had al so served as Massachusetts Denocratic Sen. Ted
Kennedy’s | abor-policy advisor.® The Board's tendency to attract
pro-uni on activists extends beyond presidential appointnents.
Oten, agency bureaucrats will spin outlandish “unfair” | abor
practice charges so as to nmake them | ook reasonabl e. Econom st
Mor gan Reynol ds expl ains how this pro-union official bias

evol ved:

Such admi nistrative flexibility was desired by union

| obbyi sts who wanted a political board that woul d be nore
sensitive to union political pressure than the courts were.
The result has been an extraordinary series of reversals and
changes in NLRB policies, especially with changes in

Republ i can and Denocratic adm ni strations.

The NRLB has heard nmany tines the charge that it is a
handmai den of organized | abor. |Its defenders note that the
agency tosses out a large portion of union conplaints as |acking
innmerit. Wat’s nore, in cases upon which the NLRB does rul e,

t he uni on doesn’t necessarily cone out ahead. During fiscal 2003

(year ending Septenber 30, 2003), withdrawals, before and after,

conprised a respective 30.2 percent and 29.4 percent of al
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cases. Thus, about 60 percent of all conplaints went nowhere.
Settlenments and adjustnents accounted for another 36.1 percent of
all case dispositions. Only 2 percent of all conplaints resulted
in contested cases culmnating in an NLRB order. The remaining

2.3 percent were grouped under “Cther.” The Board that year

ordered nore than $91 million in cumul ative rei nbursenents for
back pay and m scel | aneous fees to enpl oyees deened to have been
illegally discharged or otherw se discrininated against.*

What such nunbers do not reveal -- indeed, what they cannot

reveal -- is the extent to which settlenents (and, in sone cases,

wi t hdrawal s) are driven by an enpl oyer’s anticipation of | osing.

In voluntary “agreenents,” the enpl oyer admts no fornal
wrongdoing (e.g., Custom Fabrication), but consents to renedy an
all eged violation so as to restore nornalcy at the workpl ace.

The risk of severe penalties and back pay awards are powerful

i nducenents for the enployer to settle out of court and early.
While the legal bills of plaintiffs in NLRB cases (normally union
officials) are effectively paid for by the taxpayer, defendants
(normal |y enpl oyers) nust pay their own way. That the NLRB does
di smi ss conplaints for want of merit (or induces the conplai nant
to wwthdraw) is less a conmentary on the Board's even-handedness
than it is on the shaky, if not preposterous, grounds on which so
many uni on conplaints stand in the first place.

“Unfair |abor practices,” |ike “sexual harassnent” and “hate

speech,” is a fungible legal term It often rests on the

assunption that human behavi or has hi dden notives which, once
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di scovered by diligent researchers (in this case, “salts”), can

be classified as unlawful. Like other planks of anti-
discrimnation law, it has been transfornmed into a potent tool
for filing lawsuits because of its inplied guarantee of
protection for a certain class of persons, in this case union

menbers. As a result, a union can undercut a business owner’s

authority to make deci sions based on how they will affect profits

over the long haul. By drawing often fine distinctions between
“fair” and “unfair” workplace discrimnation, those who enact,
enforce and interpret ULP laws are putting thenselves in a
position in which they can see through an enpl oyer’s notive.
Union officials and their | awers know this | esson by heart,
which is why, tinme and again, they seek out an enployer’s el usive

snoki ng gun with grimdoggedness. University of Chicago |aw

prof essor Ri chard Epstein explains:®

No union organi zation could continue to operate if

di smi ssals on the ground of union nenbership were freely

al l oned. Nonetheless, it is quite dangerous to pass any |aw
that provides that workers who join or support a union are

t hereby wholly imune fromdism ssal, even if they refuse to
work to seek to sabotage the plant. The abandonnent of the

contract at will approach in a collective bargaining context
therefore requires a legal reginme that distinguishes between
wor k-rel ated and antiuni on enpl oyer sanctions . . .. Only

sonme form of notive test can do that job
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It is not difficult to grasp Epstein’s inplication here.

The NLRA stipulates that an enpl oyer’s guilt depends on whet her

his or her refusal to hire or retain a job seeker/enpl oyee is

based on work-related (legal) or union-related (illegal)
criteria. A union has every notive to claimthat a nenber’s

denial or loss of a job was a product of the latter. The process
of gathering the proof, by any means necessary, has a nane:
salting! It follows that the only way to end salting is to fully
restore at-wi Il enploynent arrangenents in collective bargaining
agreenents. But, regardless of the nerits, this is politically

i npossible. There is no significant political faction in this
country that favors granting enployers the legal right to dismss
enpl oyees because of their union nmenbership. (Interestingly
enough, however, absent a state Right to Wrk |law, federal |aw
explicitly authorizes dism ssal of enployees for refusal to pay

ei t her uni on nmenbershi p dues or “agency” fees.) Yet certain

al ternat e approaches can nake substantial headway in mtigating

salting, while allowing for |egitinmate organizing.

HOW TO COVBAT SALTI NG
A GQUI DE FOR EMPLOYERS AND PUBLI C OFFI CI ALS

Salting is a legal gane of self-fulfilling prophecy. Union
organi zers attenpt to create an “incident” that gives the

appear ance of an enpl oyer denying soneone a job on the basis of

uni on nmenbership. The enployer in turn attenpts to denonstrate
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that his decision was rooted in factors that have nothing to do
wi th union nenbership. The key to victory for either side is
establishing notive. And union officials, along with synpathetic
NLRB board nenbers, directors and judges, can always distort the

context of the salting incident(s) to create the appearance of a
mal evol ent and illegal notive. An enployer’s best defense

agai nst salting is to close as many wi ndows of opportunity as
possi ble for unions to project false notives. There are at | east
four politically realistic steps to protect enployers, and their

enpl oyees, fromunion intimdation.

Reconmendati on #1: Enpl oyers nust take precautions to prevent
frivolous and costly |awsuits.
The National Labor Relations Act, Section 8(a)(3), as

anended by the Taft-Hartley Act of 1947, bans “discrimnation in

regard to hire or tenure of enploynent or any termor condition

of enploynment to encourage or discourage nmenbership in any |abor
organi zation.” Yet by the sanme token, the | aw does not force an

enployer to hire a union nenber. It sinply states that, whatever

criteria an enployer uses for making hiring, retention and
pronoti on deci sions, the applicant/enpl oyee’s uni on nenbership
(or lack of nmenbership) cannot be one of them

O course, there is a huge anmount of |eeway in determ ning
intent. One cannot objectively know whet her an enpl oyer’s
decision not to hire or retain a union nenber was due to that

person’s nenbership. It mght have been based on unsatisfactory



j ob performance, personality clashes, or harassnent of fellow
enpl oyees. On the other hand, it m ght have been an ani nus
toward unions. No outside party, such as the NLRB, can be 100
percent certain if a job applicant really wants a job or sinply
seeks to spread the salt around.

Enpl oyers, knowi ng that union officials are hunting for any
evi dence of unfair discrimnation, have an incentive to play
tough and smart. They can do both by taking some necessary
precautions agai nst |egalized entrapnent. Associated Buil ders
and Contractors Inc. (ABC), an Arlington, Va.-based trade
associ ation, has published a guide for nmenbers on how to

1

recogni ze salting and avert a lawsuit.® The following is an

amal gam of the ABC gui de’'s nmj or points:

Announce through the spoken word and/or posted signs that
the conpany bases its hiring decisions solely on nerit.
Such eval uati on shoul d be based upon the applicant’s past
job record and the honesty of responses on the
application formand during the interview

Do not ask an applicant whether he belongs to a union.

| f the applicant volunteers information that he does

bel ong, informhimthat menbership is irrelevant to the
I'i kelihood of being hired.

Do not fall for union “card tricks.” |If a union shows

si gned aut horization cards during the application

process, nerely |ooking at them could serve as evi dence
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of a presunption of union recognition. If the conpany
recei ves an envel ope or package froma union, do not open
it if it appears to be thick enough to contain
authorization cards. |f the package was opened by

m st ake by someone else, and it does contain cards, do
not |look at them |Instead, have another nenber of
managenent act as a witness, put the contents back in the
envel ope, and informthe union that the package was
opened by m stake. Wen in doubt, always contact an

attorney.

Do not spy on or interrogate enpl oyees or applicants as
to their union activity. Any onsite discussion about the
benefits or drawbacks of unions should be conducted in a
public area and addressed to all enpl oyees.

Make clear to all applicants that the conpany hires only
when there are vacancies, and that applications already
on file my get first priority.

Eval uate an enpl oyee’s job performance on the basis of
merit alone. While it is not illegal to dismss a union
organi zer or nenber, that person’s union status cannot be
even a partial basis for such action. A consistent
application of job perfornmance standards for al

enpl oyees is of the utnobst inportance.

In an ideal world, of course, this |list would not be

necessary, for the |legal presunption of enployer guilt that
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protects salting no | onger would exist. Unfortunately, we do not
l[ive in such a world. Notw thstanding, a business that foll ows
these basic rules can go a long way in protecting itself. To
stand an ol d adage on its head, the best offense is a good

def ense.

Reconmendati on #2: Congress should enact the Truth in Enpl oynment
Act .

The Truth in Enpl oynent Act has been a work in progress for
some time, having originally been introduced in 1996 in the 104"
Congress. Like its predecessors, the nost recent version (H R
1793), introduced in 2003, would effectively broaden the

ci rcunst ances in which union organi zers who are not enpl oyed by
the targeted business are regarded as having a “di sabling
conflict.” H R 1793 would thus reduce the opportunities of
union officials to file abusive conpl ai nts agai nst honest
contractors under the guise of “organizing.” It would affirm

that an enpl oyer has the right not to hire job applicants who
denonstrate a desire, whether through the mail, over the phone,

or in person, to underm ne workpl ace operations.
Froma libertarian purist’s perspective, this bill arguably
doesn’t go far enough. It |eaves intact the underlying premse

of U S. labor |aw, which holds that denying a person a job based

on suspected or actual union nenbership is illegal. Thus, it

| eaves wide latitude by which to interpret the enpl oyer’s noti ve.

A union still would have the incentive and standing to “prove”
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illegal discrimnation. No doubt such a |aw would force union
officials, even the shanel ess | BEW bosses, to be nore circunmspect
in the way they go about salting. Salting abuses woul d be
curtailed, but far from eli m nated.

The Truth in Enpl oynent Act could be nore effective in
conbating salting if used in tandemw th court-enforced property
rights. That is, a business owner/manager should be able to tell
a nob of union salts who are disrupting business operations to
get lost without having to worry about whether his directive

constitutes a “fair” or “unfair” | abor practice. The principle of

exclusivity is central to any coherent theory of property rights.
True, federal |abor statutes clearly reject the principle that an
enpl oyer has as nuch right to keep union organizers off the

prem ses as he or she does to bar a charity or religious group
fromsoliciting on conpany property.® However, even under
current law the courts can and shoul d convey an under st andi ng
that i nasnmuch as the actions of salts are directly designed to
reduce, if not destroy, property values, it ought to be the right
of the property owner (i.e., business owner) to exclude salts

fromthe prem ses

Reconmendati on #3: Congress shoul d strengthen the Equal Access
to Justice Act.
The Equal Access to Justice Act (EAJA), passed by Congress

and signed into | aw by President Carter in 1980, authorizes smal

busi nesses and individuals to recoup their attorney’s fees and
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rel ated costs when they prevail against a conplaint brought forth
by a federal agency. Lawrakers recogni zed that nounting an
effective defense against a suit filed by an agency is expensive,
i ndeed in many cases so expensive as to induce a business into
signing a consent decree. The EAJA, in theory, is aterrific
device for leveling the legal playing field, giving snal
contractors the confidence to fight nuisance suits rather than

reluctantly settle out of court. Yet theory hasn't transl ated

well into practice. Despite its original intent, federa

agenci es have found | oopholes to get around the law. Oten, they

claimthat the governnent’'s position was “substantially justified”
or that “special circunstances” had pertained in a given case,
and thus the plaintiff’'s | egal costs need not be reinbursed even

t hough the plaintiff prevailed in court.

In early 2001, Sens. Tim Hutchinson, R-Ark., and Russ
Fei ngold, D-Ws., introduced the Equal Access to Justice Reform
Amendnments. The neasure would have limted the extent to which
federal agencies could skirt the 1980 law. The bill was never
enacted. The House did pass a watered-down version, which would
have applied only to OSHA actions, while the Senate version died
wi thout a vote. Reintroduction and passage of this |egislation,
Wi th appropriate enforcenent by the courts, would go a | ong way
toward taking the steam out of abusive union salting canpaigns.
Union officials and their silent partners at the NLRB woul d have
to revanp their strategy, know ng that small contractors had a

stronger incentive to nmount a full-fledged defense.
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Reconmendati on #4: Congress and/or state |egislatures should bar
unions fromcollecting dues fromworkers as a precondition for
retai ni ng enpl oynent.

Al t hough union officials’ nonopoly-bargaining rights are the

cornerstone of organized | abor’s coercive power, disruptive

salting m ssions would be less frequent, and | ess prolonged, with

a ban in place on coerced dues paynents as a condition for
acquiring and keeping a job. That’'s |argely because with | ess

conscripted noney in their coffers, union officials wuld have

| ess noney to pay agent provocateurs. Make no m stake about it -
- effective salting requires noney. Thousands of union officials
are currently willing to pay for salting because it is a |ong-
terminvestnent, the payoff being successful lawsuits and, in
sonme cases, nonopol y-bargai ni ng power over fornmerly independent
enpl oyees. Union agents often volunteer for salting m ssions on
a full-tine basis.” They enjoy the thrill of generating |egal
troubl es for nonuni on busi nesses. Mreover, there is always the

opportunity for a salt to “graduate” to the level of full-tine
or gani zer.

But the salting equation is dramatically different when the
noney to pay for salts cannot be extracted in the form of dues
deducted fromthe paychecks of a conpany’s enpl oyees, whether or
not the individual enployee consents to such an arrangenment. At
present, 22 states have Right to Work | aws protecting individual

wor kers from being forced by union security agreenents to furnish
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dues as a prerequisite for remaining enployed. A significant
mnority within Congress for years has been fighting for national
Right to Wrk legislation that would inplenent this principle

(which prohibits all so-called “union security” agreenments) in

all 50 states. Thus far, powerful allies of organized |abor in
Congress, led by Sen. Ted Kennedy, have bl ocked these efforts.
But gradual progress is being made at the state level. klahoma
becanme the 22nd Right to Wirk state in Septenber 2001, and union

| awyers’ two-year battle to get the Sooner Right to Wrk

Amendnent judicially overturned was quashed by a unani nobus state
Suprene Court in Decenber 2003. Currently nore than hal f-a-dozen
states, including New Hanpshire, Kentucky, OChio, Indiana,

Col orado, Montana, New Mexico and others, are vying to pass the

23rd state Right to Work | aw.

TOMRD VOLUNTARI SM | N
THE WORKPLACE AND THE ECONOWY

If salting is largely a tactic to exact revenge on
i ndependent busi nesses and their enployees rather than to
uni oni ze them that is because organi zed | abor, at |east in the
private sector, has less and | ess to offer enpl oyees. Unions now
account for only about 8 percent of the private-sector |abor
force. That is roughly a fourth of their share of 50 years ago.
Recent job growmh data for the construction industry, where so
much salting occurs, may be even nore telling. During 1989-2002,

t he nunber of construction jobs grew by 24 percent. Over that
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sanme period, construction jobs controlled by building-trades
union officials increased by only 2 percent. 1n 2002, roughly 19
percent of the nation's 7.2 mllion workers in hard-hat

occupati ons were union nenbers, down fromroughly 40 percent in

1973 and 23 percent in 1986.°
Salting on one level is an attack upon an enpl oyer’s freedom

to hire and retain workers at his discretion, but on another
level it is an attack upon a free econony and the prosperity that
flows fromit. By forcing enployers to spend tinme, noney and
energy fending off frivolous lawsuits, salting siphons resources
away fromactivities that enable a business to grow. An

enpl oyer, for exanple, who has to spend $100,000 on a | awer,
vandal i sm cl eanups, fines, and back wages is an enpl oyer who has
$100, 000 | ess to spend on inplenmenting cost-efficient business
practices and hiring extra workers, if needed. Moreover, union
salts often nake for poor enployees. 1In case after case

di scussed in this report, enployers who hired salts cane to
regret it, as the salts at various points exhibited
unpr of essi onal wor kmanshi p, sabotage, and high rates of
absent eei sm and turnover (assum ng they even bothered to show up
inthe first place). Taxpayers also pay a price. Their noney
supports the federal and state bureaucracies that investigate,

review and decide salting cases. Salted firns thensel ves

under stand t he damage done by the practice. *“(T)hese frivol ous
salting charges,” expl ai ns Brubacher Excavating’s Jason Krause,

“have cost our conpany significant tinme, noney and resources in
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def endi ng oursel ves agai nst what anounts to basel ess conpl ai nts.
These conpl ai nts have prevented us from hiring nore enpl oyees,
investing in better equipnent, securing nore work to grow our
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conpany, and providing additional jobs in the comunity.
Despite the econom ¢ harm done by salting, union officials

are not going to give the practice up. Fromtheir perspective,

why should they? Asking a union official to restrain hinself in

his organizing tactics is |like asking an enployer to restrain

hi msel f frommaking a profit. Salting may be renegade

organi zing, but it is at |east partly geared toward exacting

concessions fromenployers. And all kinds of organizing derive

their effectiveness fromthe NLRA'sS nonopoly protection.® The

sad fact is that salting is legal; it gets results; and union
organi zers will continue to engage in it until they recognize the
costs to exceed the benefits. Since that is not about to happen
anytinme soon, union officials like R chard Trunka and Ed Hi ||l can
be expected to remain unrepentant in their defense of salting.
They have put open-shop independent contractors everywhere on
short notice that they had better do things the union way or face
econonmi ¢ destruction. Actions thus far have spoken | ouder than
words -- and the words have been ominous in their own right.

So |l ong as unions have the |egal capacity to bl ackmai
enpl oyers into accepting the terns of surrender, they will have
every reason to salt. Salting is a neans to forced consent -- in
ot her words, coercion. As |abor |aw specialist Thomas Haggard

has argued: ™
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A union security agreenent . . . is a product of coercion,
not consent. Mbreover, the coercion in question is directed
agai nst acts, or refusals to act, that cannot thensel ves be
classified as aggressive as that termis defined in the

l'i bertarian | exi con.

Fromthe |ibertarian perspective, an enployer is not
commtting an act of aggression agai nst a worker or woul d-be
wor ker by deciding not to hire him Therefore, strict
i bertarians argue, the enployer should not be subject to unfair
| abor practice conplaints on the basis of such a decision, even
if a union applicant is sincere about naking a positive
contribution to the conmpany. First, such an assurance i s not
necessarily to be trusted. Second, even if it is trustworthy, it
is the enployer in the end who ought to nake the final call. For
it is he who nust bear the consequences of making unw se
deci sions. Truth-in-enploynent |egislation would mtigate the
nost egregi ous abuses associated with salting, but would not put
an end to it.

The ultimate defense against salting is a truly voluntary
wor kpl ace, one that maxi m zes contractual |iberty between
enpl oyer and enployee. So long as unions continue to enjoy the
right of exclusive representation, they will have every incentive
to use reconnai ssance and intimdation tactics agai nst
contractors. Likewise, so long as the NLRB interprets the Wagner

Act as a carte blanche for a union to conduct disingenuous sting
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operations agai nst contractors, unions will continue to file
patently absurd ULP suits. The prospect of forced-dues
collection -- in the 28 non-Right to Wrk states, an all-but-
uni versal clause in union enploynment contracts -- makes salting
that much nore enticing a proposition.

But the Right to Work principle, it nmust be enphasized tine
and again, is not about siding with an enpl oyer any nore than
with a union in a |labor dispute. It is about protecting the
freedom of each individual worker to contract with an enpl oyer
wi thout fear of reprisals. Laws to discourage salting would work
to the benefit of many enployers. But the ultinmate beneficiaries
woul d be independent - m nded enpl oyees. Such workers, though |ess
vi sibly than salted enpl oyers, have paid a high price for union

intimdation and entrapnment tactics. Wen a union’s salts file

nui sance conpl aints and smash conpany property, it is making war
not just on the owner of that business, but on non-joining

enpl oyees as well. It is salting, rather than resistance to it,
that must be made into a costly venture. Applying the Right to
Wrk principle to every state, in |legislation, enforcenent and

interpretation, is a necessary neans of achieving this goal.

Carl F. Horowitz is a veteran journalist with well-established
roots in academa. He holds a Ph.D. in urban planning and policy
devel opnment from Rutgers University. He has witten numerous

studi es on | abor markets, crime, and union corruption.
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