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I NTRODUCTI ON 

 Ty and Shel l y Runyan of  Aust i n,  Texas,  r ecent l y got  a l esson 

i n how or gani zed l abor  t akes an economi c wr ecki ng bal l  t o a 

busi ness - -  t hei r  own.   The husband- wi f e coupl e r uns Ti t us 

El ect r i cal  Cont r act i ng Co.   A f ew year s ago t hey hi r ed near l y 50 

t echni c i ans f r om mor e t han 500 appl i cant s t o wor k on t he 

const r uct i on of  Aust i n’s Pal mer  Event s Cent er .   Appar ent l y,  t hey 

sel ect ed t he “wr ong” peopl e - -  at  l east  i n t he eyes of  Local  520 

of  t he I nt er nat i onal  Br ot her hood of  El ect r i cal  Wor ker s ( I BEW)  

uni on.   Fr om December  2001 t hr ough November  2003,  Local  520 

of f i c i al s and t hei r  agent s f i l ed near l y 200 unf ai r  l abor  pr act i ce 

( ULP)  compl ai nt s agai nst  Ti t us wi t h t he Nat i onal  Labor  Rel at i ons 

Boar d ( NLRB) ,  even t hough many of  t he new hi r es wer e uni on 

member s.   Some of  t he I BEW member s who wer e hi r ed pr oved t o be 

l ess t han model  empl oyees.   At  var i ous t i mes,  t hey assaul t ed 

f el l ow ( i . e. ,  nonuni on)  empl oyees and sabot aged equi pment  and 

el ect r i cal  wor k.   When t he coupl e f i r ed t hese empl oyees,  t hey 

wer e hi t  wi t h addi t i onal  l awsui t s.   By t he spr i ng of  2004,  t he 

coupl e al r eady had spent  mor e t han $500, 000 on t hei r  l egal  

def ense,  wi t h al most  no end i n s i ght .    

Wel come t o t he wor l d of  “sal t i ng, ” wher e honest  cont r act or s 

ar e pr esumed gui l t y  unt i l  pr oven i nnocent ,  whi l e t hei r  uni on 
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t or ment or s ar e pr esumed i nnocent  even when r eveal ed t o be gui l t y .   

The t er m r ef er s t o a l ongst andi ng - -  and f or  t he past  decade,  

r api dl y gr owi ng - -  pr act i ce by l abor  uni ons of  sendi ng 

pr ovocat eur s,  or  “sal t s, ” i nt o open- shop wor kpl aces under  t he 

gui se of  seeki ng empl oyment  or  r ecr ui t i ng new member s.   As t hi s 

paper  shal l  show,  i n r eal i t y  sal t s who get  hi r ed t ypi cal l y  set  

out ,  f i r st  and f or emost ,  t o di sr upt  company oper at i ons.   But  an 

empl oyer  who decl i nes t o hi r e sal t s,  or  who does hi r e but  l at er  

f i r es t hem,  may be f aced wi t h a f l ur r y of  f r i vol ous l awsui t s.  

Empl oyer s t ar get ed by sal t s ar e t ypi cal l y  smal l -  and medi um-

si zed const r uct i on cont r act or s and subcont r act or s,  who,  unl i ke 

l ar ge f i r ms,  l ack t he f unds t o mount  an ef f ect i ve l egal  def ense.   

Uni on of f i c i al s ar e f ul l y  awar e of  such f i nanci al  l i mi t at i ons.   

What ’s mor e,  t hey ar e awar e t hat ,  under  exi st i ng l abor  l aw,  t hey 

can “di scover ” a ULP on t he f l i msi est  pr et ext  and f i l e a 

compl ai nt  wi t h t he NLRB.   Whi l e,  i n t heor y,  t he NLRB f unct i ons as 

an obj ect i ve t hi r d par t y t hat  r evi ews and act s upon compl ai nt s i n 

l abor  di sput es,  i n pr act i ce t he Boar d has al l  t oo of t en ser ved as 

an unof f i c i al  enabl er  f or  or gani zed l abor ’s shakedowns.   

Consequent l y,  i t ’s  not  sur pr i s i ng t hat  uni on of f i c i al s have 

enj oyed a st r i ng of  sal t i ng successes,  f or c i ng empl oyer s ei t her  

t o:   1)  i ncur  l ar ge l egal  bi l l s  i n f i ght i ng a sui t ,  r egar dl ess of  

t he out come;  or  2)  agr ee t o r ecogni ze a uni on as t hei r  empl oyees’  

“excl usi ve”  bar gai ni ng agent .   To be bl unt ,  sal t i ng i s a f or m of  

ext or t i on.  
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Sal t i ng’s per vasi veness and har mf ul  i mpact  on smal l  

busi nesses have pr ompt ed Congr ess t o hol d sever al  hear i ngs on t he 

pr act i ce over  t he past  decade,  t wo i n 2004 al one.   The Runyans 

expl ai ned t hei r  pl i ght  i n t est i mony bef or e a f i el d hear i ng i n 

Round Rock,  Texas,  hel d May 10,  2004 by a subcommi t t ee of  t he 

House Commi t t ee on Educat i on and t he Wor kf or ce. 1  Thr ee mont hs 

ear l i er ,  a subcommi t t ee of  t he House Commi t t ee on Smal l  Busi ness 

hel d a hear i ng on sal t i ng i n Washi ngt on,  D. C. 2  Leonar d and Car ol  

Cl oni nger ,  a Hel ena,  Mont . ,  coupl e,  t est i f i ed bef or e t he smal l  

busi ness panel  about  how t hey wer e dr i ven out  of  busi ness by an 

I BEW sal t i ng campai gn,  whi ch i nvol ved an “or gani zer ”  who had 

al r eady f i l ed f i ve gr oundl ess compl ai nt s agai nst  t he coupl e.   A 

$42, 000 f i ne l evi ed by t he NLRB agai nst  t he Cl oni nger s pr oved t o 

be t he f i nal  nai l  i n t he cof f i n f or  t hei r  busi ness.  

Uni ons def end sal t i ng,  c l ai mi ng i t s onl y pur pose i s l awf ul  

uni on or gani z i ng.   Rul i ngs by t he NLRB and t he U. S.  Supr eme 

Cour t ,  t hey ar gue,  have l i mi t ed t he ext ent  t o whi ch pr of essi onal  

uni on or gani zer s can cont act  wor ker s on t he j ob.   Er go,  t o oppose 

sal t i ng i s t o oppose uni ons,  per i od.   But  t hi s ar gument  i gnor es 

i mpor t ant  f act s.   Even uni on spokesmen t hemsel ves on occasi on 

have l et  down t hei r  guar d t o r eveal  a mal evol ent  i nt ent .   One 

I BEW publ i cat i on,  f or  exampl e,  appr ovi ngl y descr i bes i t s  sal t i ng 

t act i cs as “i nf i l t r at i on,  conf r ont at i on,  l i t i gat i on,  di sr upt i on 

and hopef ul l y  anni hi l at i on of  al l  nonuni on cont r act or s. ”3  The 

Gambi no cr i me f ami l y coul dn’t  have put  i t  bet t er .    
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 Si nce t he mi d- 90s,  var i ous member s of  Congr ess have 

spear headed l egi s l at i on known as t he Tr ut h i n Empl oyment  Act  t o 

combat  t hi s coer ci ve t act i c.   They have yet  t o succeed,  but  hope,  

t hankf ul l y ,  spr i ngs et er nal .   Reps.  J i m DeMi nt ,  R- S. C. ,  Cass 

Bal l enger ,  R- N. C. ,  and John Car t er ,  R- Tex.  i nt r oduced t he most  

r ecent  ver si on i n Apr i l  2003 ( H. R.  1793) .   Li ke pr evi ous 

at t empt s,  t hi s bi l l  woul d amend Sect i on 8( a)  of  t he Nat i onal  

Labor  Rel at i ons Act  ( NLRA)  t o af f i r m an empl oyer ’s r i ght  not  t o 

hi r e per sons who seek t o under mi ne t he wor kpl ace unl ess t he 

empl oyer  agr ees t o cor r al  cur r ent  empl oyees i nt o a uni on.   Whi l e 

pr ot ect i ng a wor ker ’s l ongst andi ng r i ght  t o r et ai n uni on 

af f i l i at i on wi t hout  r et al i at i on,  H. R.  1793 woul d make i t  mor e 

di f f i cul t  f or  a sal t  t o use of t en put at i ve uni on or gani z i ng 

obj ect i ves as an excuse f or  r ef usi ng t o abi de by basi c j ob 

conduct  and per f or mance st andar ds.   The l egi s l at i on decl ar es,  

j ust i f i abl y,  t hat  t he “r i ght ” of  pai d or  unpai d uni on or gani zer s 

t o wi l l f ul l y  i nf l i c t  har dshi p upon a busi ness - -  and by 

ext ensi on,  i t s  nonuni on empl oyees - -  i s  no r i ght  at  al l .    

 Si nce sal t i ng came i nt o wi despr ead use dur i ng t he 90s,  many 

smal l  busi ness owner s and empl oyees have come t o see i t  as a 

menace.   The t er m i mpl i es a desi r e t o season anot her  per son’s 

f ood t o t he poi nt  wher e i t  no l onger  i s  edi bl e.   I t ’s  not  a f ar -

f et ched met aphor .   Many uni on of f i c i al s seek t o pour  sal t s on a 

company unt i l  i t  can’t  f unct i on as an economi c ent i t y - -  at  whi ch 

poi nt  i t  wi l l  ei t her  go out  of  busi ness or  agr ee t o hand over  i t s  

empl oyees.   Sal t i ng st i l l  has a l ong way t o go bef or e i t  r est or es 
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const r uct i on uni on of f i c i al s t o t he ext r aor di nar i l y  power f ul  

st at us t hey enj oyed i n t he 60s,  when t hey cont r ol l ed r oughl y t wo-

t hi r ds of  empl oyment  i n t he bui l di ng t r ades.   But  t hi s r eal i t y  i s  

mor e a t est ament  t o per sever ance of  empl oyer s and empl oyees al i ke 

i n r esi st i ng sabot eur s t han t o any l et up i n or gani zed l abor  

aggr essi on.   Thi s r epor t  wi l l ,  I  hope,  mobi l i ze f ur t her  

r esi st ance.   Reader s her e may get  angr y over  t he many cases of  

uni on i nt i mi dat i on descr i bed wi t hi n.   I ndeed,  t hey shoul d get  

angr y.   Honest  cont r act or s acr oss t he count r y ar e bei ng f or ced t o 

pay f or  f i nes,  l awyer ’s f ees,  and ot her  expenses i ncur r ed as a 

r esul t  of  compl ai nt s f i l ed by v i ct i mi zer s masquer adi ng as 

v i ct i ms.   Many cont r act or s have gone out  of  busi ness as a 

consequence.  

I n addi t i on t o document i ng out r ages,  t hi s r epor t  scr ut i ni zes 

uni on of f i c i al s ’ c l ai m t hat  sal t i ng i s an under st andabl e r esponse 

t o “pr o- busi ness” cour t  and NLRB deci s i ons.   The evi dence 

pr esent ed her e i ndi cat es t hat  t he pr act i ce i s act ual l y an at t empt  

t o bypass est abl i shed pr ocedur es t o uni oni ze wor ker s t hat  wer e 

al r eady t i l t ed i n uni on of f i c i al s ’ f avor .   Thi s monogr aph al so 

di scusses t he ext ent  t o whi ch f eder al  l aw and cour t  deci s i ons 

have pr omot ed sal t i ng.   Fi nal l y ,  i t  suggest s ways i n whi ch t he 

pr act i ce can be combat ed.  

Ri ght  t o Wor k l aws and l egi s l at i on,  whi ch pr ot ect  t he 

i ndi v i dual  empl oyee’s f r eedom t o get  and keep a j ob r egar dl ess of  

uni on af f i l i at i on or  nonaf f i l i at i on,  ar e a cr i t i cal  weapon 

agai nst  sal t i ng abuses.   Tr ue,  sal t i ng does not  di r ect l y i nf r i nge 
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on t he Ri ght  t o Wor k wi t hout  j oi ni ng or  payi ng dues or  “f ees” t o 

a uni on.   Fur t her mor e,  Ri ght  t o Wor k l aws do not  pr ohi bi t  

sal t i ng.   But  uni on of f i c i al s sal t  a company as a means of  

wi nni ng “excl usi ve” r epr esent at i on over  a wor kf or ce,  whet her  or  

not  a cont r act or ’s bona f i de empl oyees wi sh t o be uni on 

r epr esent ed.   Once uni on of f i c i al s wi n r ecogni t i on among a 

maj or i t y of  a f i r m’s empl oyees as t hei r  sol e bar gai ni ng agent ,  

t hey obt ai n monopol y power  t o negot i at e wi t h t he busi ness over  

empl oyees’ pay,  benef i t s,  and wor ki ng condi t i ons.   As t hen- AFL-

CI O Associ at e Gener al  Counsel  Thomas Har r i s acknowl edged r oughl y 

f our  decades ago,  t he “f act  t hat  t he uni on wi l l  negot i at e t he 

cont r act  t hat  r egul at es t he i nci dent s of  a wor ker ’s i ndust r i al  

l i f e i t sel f  put s hi m under  power f ul  compul s i on t o j oi n .  .  .  . ”  

Under  our  monopol i st i c  l abor  l aws,  j oi ni ng t he uni on i s “t he onl y 

way” a wor ker  “can have a voi ce i n det er mi ni ng t he pr ovi s i ons of  

t he col l ect i ve agr eement ” t hat  di ct at es hi s t er ms of  empl oyment ,  

Har r i s expl ai ned. 4 

As an added bonus,  i f  such r ecogni t i on occur s i n a st at e 

t hat  i s  one of  28 pr esent l y wi t hout  a Ri ght  t o Wor k l aw,  uni on 

of f i c i al s ar e ent i t l ed,  wi t h t he empl oyer ’s acqui escence,  t o 

ext r act  dues or  “agency f ees” f r om wor ker s as a condi t i on f or  

cont i nued empl oyment .   Under l y i ng sal t i ng,  t hen,  i s  a pr esumpt i on 

of  a r i ght  of  a uni on t o di sr upt  t he wor kpl ace and wi el d coer ci ve 

power  over  empl oyees,  and not  s i mpl y t o or gani ze wi l l i ng 
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empl oyees.   Li ke f or ced- dues payment s,  sal t i ng i s an assaul t  on 

an i ndi v i dual  wor ker ’s Ri ght  t o Wor k.    

 

SALTI NG:   THE ART OF THE SHAKEDOWN 

NEW LI FE FOR AN OLD TACTI C 

 Though sal t i ng has made headl i nes and pr ompt ed hear i ngs f or  

r oughl y a decade,  t he pr act i ce has been ar ound f or  a much l onger  

t i me.   For  decades,  uni on of f i c i al s have “pl ant ed” agent s as 

hi r es wi t hi n a company f or  or gani z i ng pur poses. 5  As f ar  back as 

1958,  t he NLRB r ul ed i n a mar i t i me i ndust r y sal t i ng case;  dur i ng 

t he 1960s and 70s,  t he Boar d i ssued sal t i ng deci s i ons af f ect i ng,  

f or  bet t er  or  wor se,  r est aur ant s,  r et ai l er s,  and t ext i l e and 

c l ot hi ng manuf act ur er s. 6  What  i s  new about  t he pr act i ce,  at  

l east  s i nce t he ear l y 90s,  i s  i t s  ext ent  and br azenness.   I n 

par t ,  t hi s i s  a pr oduct  of  or gani zed l abor ’s l ong- t er m decl i ni ng 

shar e of  t he pr i vat e- sect or  wor k f or ce.   Onl y about  ei ght  per cent  

of  t he non- f ar m pr i vat e wor k f or ce i n t he U. S.  now bel ongs t o a 

uni on,  down f r om r oughl y a t hi r d some 50 year s ago.   But  t hat ’s 

onl y par t  of  t he expl anat i on.   Sal t i ng mi ght  wel l  have r emai ned a 

r el at i vel y mi nor  i ssue wer e i t  not  f or  uni on of f i c i al s ’ v i r ul ent  

backl ash agai nst  a Nat i onal  Labor  Rel at i ons Boar d r ul i ng i n t he 

l at e 80s and a U. S.  Supr eme Cour t  deci s i on of  t he ear l y ni net i es.   

Most  s i gni f i cant  of  al l  i s  or gani zed l abor ’s expl oi t at i on of  a 

1995 Hi gh Cour t  deci s i on.  

  I n 1987’s John Dekl ewa & Sons,  I nc. , 7 t he NLRB r ul ed t hat ,  

pr i or  t o t he expi r at i on of  a pr e- hi r e agr eement ,  a const r uct i on 
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cont r act or  coul d not  t er mi nat e i t s  col l ect i ve bar gai ni ng 

r el at i onshi p wi t h a uni on. 8  However ,  t he empl oyer  coul d 

t er mi nat e t he uni on cont r act  i f  t he uni on had nei t her  won NLRB-

cer t i f i ed r epr esent at i on nor  obt ai ned vol unt ar y r ecogni t i on f r om 

t he empl oyer  based on evi dence of  maj or i t y empl oyee suppor t .   

Though t he uni ons had scor ed a c l ear  v i ct or y her e,  t hey wer e 

anger ed over  t hi s “escape” c l ause.   Or gani zed l abor  was 

especi al l y  anger ed over  t he Supr eme Cour t ’s  1992 r ul i ng i n 

Lechmer e,  I nc.  v.  NLRB. 9  Rej ect i ng uni on l awyer s’ ar gument s and 

uphol di ng a nar r ow r eadi ng of  t he Cour t ’s  1956 opi ni on i n NLRB v.  

Babcock & Wi l cox Co. , 10 a 6- 3 maj or i t y of  j ust i ces f ound t hat  a 

busi ness coul d deny uni on or gani zer s who ar e not  t he busi ness’s 

empl oyees access t o i t s  pr emi ses.   But  t he Cour t  was much mor e 

accommodat i ng t o uni on l awyer s’ wi shes t hr ee year s l at er  i n 1995’s 

NLRB v.  Town and Count r y El ect r i c  Co. 11  Thi s t i me t he j ust i ces 

unani mousl y uphel d an NLRB deci s i on t hat  pai d uni on or gani zer s 

f al l  wi t hi n t he NLRA’s st at ut or y def i ni t i on of  “empl oyees” when 

t hey appl y f or  empl oyment  at  a j ob s i t e. 12  Wr i t i ng f or  t he 

maj or i t y,  Just i ce St ephen Br eyer  r easoned t hat  whi l e i t  i s  

possi bl e t hat  uni on or gani zer s have mot i ves f or  appl y i ng ot her  

t han becomi ng pr oduct i ve wor ker s,  an empl oyer  ought  not  have t he 

l eeway t o assume t hat  such wor ker s wi l l  t r y t o do t hei r  busi ness 

har m: 13 

 

I f  a pai d or gani zer  mi ght  qui t ,  l eavi ng a company empl oyer  

i n a l ur ch,  so t oo mi ght  an unpai d or gani zer ,  or  a wor ker  
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who has f ound a bet t er  j ob,  or  one whose f ami l y want s t o 

move el sewher e.   And i f  an over l y zeal ous uni on or gani zer  

mi ght  hur t  t he company t hr ough unl awf ul  act s,  so mi ght  

anot her  unpai d zeal ot  ( who may know l ess about  t he l aw) ,  or  

a di ssat i sf i ed wor ker  ( who may l ack an out l et  f or  hi s 

gr i evances) .   Thi s does not  mean t hey ar e not  “empl oyees. ”  

[ A]  company di st ur bed by l egal  but  undesi r abl e act i v i t y,  

such as qui t t i ng wi t hout  not i ce,  can of f er  i t s  empl oyees 

f i xed- t er m cont r act s,  r at her  t han hi r i ng t hem “at  wi l l ” . . . or  

i t  can negot i at e wi t h i t s  wor ker s f or  a not i ce per i od.   

   

St r i c t l y  speaki ng,  t hi s deci s i on di d not  cr eat e a l egal  

r i ght  t o sal t  an empl oyer .   But  by est abl i shi ng t hat  pai d uni on 

empl oyees and ot her  appl i cant s have equal  l egal  st andi ng wi t h 

company empl oyees,  t he r ul i ng pr ovi ded a gr een l i ght  f or  uni ons 

t o act  as t hough i t  di d. 14  I f  or gani zed l abor  saw Dekl ewa and 

Lechmer e as cr eat i ng a need f or  sal t i ng,  i t  v i ewed Town and 

Count r y as sanct i oni ng t he pr act i ce.   Taken t oget her ,  t hese t hr ee 

cases her al ded a new er a f or  uni on or gani z i ng.  

The AFL- CI O’s Bui l di ng and Const r uct i on Tr ades Depar t ment  

( BCTD)  and t he I BEW uni on have t aken t he l ead i n pr omot i ng t he 

uni on par t y l i ne on sal t i ng.   Sal t i ng,  BCTD and I BEW spokesmen 

mai nt ai n,  i s  a l egi t i mat e or gani z i ng t ool  t hat  opens ot her wi se 

bl ocked access t o empl oyees.   Mor eover ,  t he t empor ar y/ seasonal  

nat ur e of  const r uct i on empl oyment  necessi t at es a conf r ont at i onal  

st y l e.   Lawyer  Jonat han Newman,  i n pr epar ed congr essi onal  
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t est i mony on behal f  of  t he BCTD,  ar gued t hat  sal t i ng i s l awf ul .   

Under  t he NLRA,  he c l ai med,  t her e can be “no conf l i c t  bet ween a 

uni on or gani zer ’s dut y t o t he nonuni on empl oyer  by whi ch he or  

she i s empl oyed,  and t hat  or gani zer ’s dut y t o t he uni on. ”  The 

Tr ut h i n Empl oyment  Act  i s  t hus an at t ack on t he r i ght  t o 

or gani ze,  “l egi t i mi z i ng t he cr eat i on of  a bl ackl i s t  of  empl oyees 

who need not  appl y f or  wor k wi t h nonuni on const r uct i on 

cont r act or s. ”15  Texas AFL- CI O at t or ney Davi d Van Os,  at  a 

separ at e hear i ng,  echoed t hi s v i ew.   “Sal t i ng, ” he st at ed,  “i s  

not hi ng mor e t han t he pr act i ce of  Uni on- af f i l i at ed wor ker s 

seeki ng t o become empl oyed by a nonuni oni zed empl oyer  so t hat  

t hey may at t empt  t o under t ake t he l egal l y pr ot ect ed act i v i t y of  

encour agi ng t hei r  co- wor ker s t o aut hor i ze Uni on r epr esent at i on i n 

deal i ng wi t h t he empl oyer  over  wages,  hour s and condi t i ons of  

empl oyment . ”16 

On paper ,  such ar gument s may seem r easonabl e.   But  i n 

pr act i ce,  wher e i t  r eal l y  count s,  sal t i ng r out i nel y goes out s i de 

- -  of t en way out s i de - -  t he boundar i es of  l egi t i mat e or gani z i ng.   

I ndeed,  much of  i t  does not  qual i f y  as or gani z i ng at  al l ,  even by 

t he br oadest  def i ni t i on.   Shoul d anyone be shocked?  Uni on 

of f i c i al s,  l i ke empl oyer s,  seek t o f ur t her  t hei r  own i nt er est s.   

And or gani zed l abor ’s bot t om l i ne i s mai nt ai ni ng and expandi ng 

i t s cash f l ow,  whi ch i s der i ved pr i mar i l y  f r om compul sor y uni on 

dues and “f ees” col l ect ed f r om wor ker s.   Uni on of f i c i al s ar e 

wi l l i ng t o endur e shor t - r un obst acl es ( ar r est s,  l egal  cost s,  
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et c. )  i f  t hey l ead t o bui l t - i n i nst i t ut i onal  gai ns.   Addi ng t o 

t he at t r act i veness of  sal t i ng i s t he f act  t hat  t he wor di ng of  

l abor  l aw and t he pr o- uni on t i l t  of  t he NLRB l essen t he i mpact  of  

t he obst acl es.   A uni on of f i c i al  knows l awbr eaki ng pays i f  i t s  

cost s ar e mi ni mal .   Thus,  i f  br owbeat i ng empl oyer s and nonuni on 

wor ker s i s a r el at i vel y qui ck,  pai nl ess way of  obt ai ni ng 

“excl usi ve” r epr esent at i on,  a uni on i s l i kel y t o br owbeat .   I f  

such met hods amount  t o ent r apment  and cal umny,  so be i t ;  name one 

uni on chi ef t ai n who ever  has l ost  s l eep over  t he pr ospect  of  

gai ni ng r ank- and- f i l e dues- payer s.  

I t  i s  a t est ament  t o t he cour age of  smal l  busi ness empl oyer s 

and empl oyees ar ound t he count r y t hat  sal t i ng has f ar  f r om 

achi eved i t s ai ms.   A r ecent  sur vey by t he Al exandr i a,  Va. - based 

Associ at ed Gener al  Cont r act or s of  Amer i ca r eveal ed t hat  f ewer  

t han 10 per cent  of  i t s  member s who r epor t  havi ng been sal t ed 

subsequent l y became si gnat or i es t o a col l ect i ve bar gai ni ng 

agr eement .   I n onl y 25 per cent  of  al l  cases di d sal t s f i l e an 

el ect i on pet i t i on wi t h t he NLRB. 17  But  one must n’t  be excessi vel y 

buoyed by such st at i st i cs.   Uni on of f i c i al s r emai n st eadf ast l y 

commi t t ed t o sal t i ng.   Af t er  al l ,  t her e i s monopol y power  t o 

gai n.    
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SALTI NG AS A UNI ON STI NG OPERATI ON 

To r ecogni ze sal t i ng as l egal i zed ent r apment ,  i t  i s  

necessar y f i r st  t o under st and t hr ee i dent i f i abl e and i nt er r el at ed 

t r ai t s of  t he pr act i ce.   Fi r st ,  t he act i v i t y i s  al most  i nvar i abl y 

car r i ed out  wi t hi n a gr oup cont ext .   Once a l ocal  uni on of f i c i al  

deci des t hat  a par t i cul ar  f i r m i s r i pe f or  sal t i ng,  t he l ocal  

usual l y r oust s sever al ,  per haps dozens of  member s/ agent s t o appl y 

f or  wor k.   Whi l e or gani zed gr oup j ob appl i cat i ons ( f or mal l y known 

as “bat ch appl i cat i ons”)  can occur  t hr ough t he mai l  as wel l  as at  

t he j ob s i t e,  t he l at t er  appr oach can be especi al l y  ef f ect i ve 

because t her e ar e r eady- made mat er i al  wi t nesses t o a cont r act or ’s 

“r ef usal ” t o hi r e uni on member s.  

Second,  sal t i ng i s of t en accompani ed by an At t i t ude - -  wi t h 

a capi t al  “A” - -  i n t he pr ocess of  aski ng about  j ob vacanci es or  

f i l l i ng out  appl i cat i on f or ms.   Uni on appl i cant s,  many of  whom 

have no i nt ent i on of  accept i ng a j ob of f er ,  f r equent l y di spl ay a 

def i ant ,  even t hr eat eni ng demeanor  whi l e on t he empl oyer ’s s i t e.   

They of t en s i gnal ,  ver bal l y and non- ver bal l y,  t hat  f ai l i ng t o 

hi r e uni on member s coul d be a bi g mi st ake.   Appl i cant s of t en 

pr omi nent l y wear  hat s,  but t ons and t - shi r t s bear i ng uni on l ogos.   

Al ong t he way,  t hey comment ,  of t en on t he appl i cat i on f or m,  t hat  

t hey ar e or gani zer s.   They ar e,  as t he common expr essi on put s i t ,  

“i n your  f ace” about  whose i nt er est s t hey ser ve.   Thi s over t  

sal t i ng,  i t  shoul d be added,  may oper at e i n t andem wi t h cover t  

sal t i ng,  i n whi ch a pr ovocat eur  does not  i dent i f y hi msel f  as a 

uni on agent .   The cover t  sal t  oper at es much as a mi l i t ar y scout ,  
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sur veyi ng t he empl oyer ’s s i t e t o see i f  t he coast  i s  c l ear  f or  

t he uni on’s over t  t r oops t o pay a v i s i t  l at er  on.    

Thi r d and f i nal l y ,  uni on agent s f r equent l y engage i n on-

pr emi ses v i deo or  audi o t ape r ecor di ng dur i ng t he i nqui r y and 

i nt er v i ew pr ocesses.   Tapi ng an “i nci dent ” i n whi ch t he empl oyer  

appear s t o be caught  r ed- handed i n a r ef usal  t o hi r e someone on 

t he basi s of  uni on member shi p i s l i ke money i n t he bank.   Awar e 

of  t hi s,  t he cont r act or ,  knowi ng he’s on candi d camer a,  has t o 

smi l e and be on hi s best  behavi or  - -  or  el se.   Uni on l awyer s may 

submi t  an empl oyer ’s ost ensi bl e host i l i t y  as evi dence i n a ULP 

sui t .  

Unl ess t he cont r act or ’s guar d i s f ul l y  up,  t her ef or e,  he may 

f i nd hi msel f  i n a hi ghl y unpl easant  no- wi n s i t uat i on.   On t he one 

hand,  shoul d he r ef use t o hi r e t he appl i cant s,  and most  

especi al l y  i f  uni on of f i c i al s cat ch t hi s r ef usal  on t ape,  each 

r ej ect ed sal t  may f i l e a compl ai nt  wi t h t he NLRB.   Let ’s say,  f or  

exampl e,  t hat  s i x uni on agent s st r ut  i nt o a cont r act or ’s of f i ce,  

i nqui r e about  t he avai l abi l i t y  of  wor k,  and f i nd out  t hat  t he 

boss i sn’t  hi r i ng,  or ,  i f  he i s hi r i ng,  want s bet t er - qual i f i ed 

appl i cant s.   That  cont r act or / empl oyer  may be subj ect  t o s i x 

separ at e l awsui t s,  not  j ust  one.   Fi ght i ng t hese sui t s can be 

ext r aor di nar i l y  st r essf ul  and cost l y f or  t he cont r act or .   Even i f  

t he NLRB di smi sses each compl ai nt  as l acki ng i n mer i t  - -  and t he 

r evi ew pr ocess t akes mont hs,  i f  not  mor e t han a year  - -  t he 

cont r act or  i n t he meant i me has had t o di ver t  r esour ces f r om 
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pr oduct i ve busi ness act i v i t y t owar d l egal  def ense.   And t her e i s 

al ways t he di st i nct  possi bi l i t y ,  af t er  al l ,  t hat  t he NLRB coul d 

hear  t he case - -  and r ul e i n f avor  of  t he uni on.  

On t he ot her  hand,  l et ’s  say t hat  t he empl oyer  does hi r e t he 

sal t s.   Hi s t r oubl es may onl y be begi nni ng.   Count l ess exampl es 

show t hese empl oyees of t en pr i de t hemsel ves on bei ng t hor ns i n 

t he empl oyer ’s s i de,  goadi ng hi m i nt o f i r i ng t hem and t r i gger i ng 

ULP sui t s i n t he pr ocess.   New Or l eans at t or ney Cl yde Jacob I I I ,  

who has r epr esent ed many empl oyer s over  t he year s i n l abor  

di sput es,  expl ai ned i n hi s Febr uar y t est i mony bef or e t he House 

Commi t t ee on Smal l  Busi ness t he nat ur e of  t he pr obl em: 18 

 

I n t he event  a sal t  i s  hi r ed,  t he sal t ’s  pr i mar y ef f or t s ar e 

not  di r ect ed t owar ds wor ki ng i n a t i mel y and qual i t y  way 

l i ke t he ot her  empl oyees;  i nst ead,  t he sal t  f ocuses on 

cont i nual  sol i c i t at i on and har assment  of  t he nonuni on 

empl oyees at  t he company.   Thi s of t en occur s at  al l  t i mes 

t hr oughout  t he wor kday,  when empl oyees shoul d be wor ki ng.   

Di sr upt i ons of  t he wor kpl ace,  secr et l y cr eat i ng saf et y 

i ssues,  and even sabot age have occur r ed at  compani es 

under goi ng uni on sal t i ng.   The cur r ent  uni on sal t i ng 

campai gn i s a per ver si on of  t he nor ms we r ecogni ze i n our  

soci et y f or  appl y i ng f or  wor k and f or  wor ki ng once empl oyed.   

 

Sal t i ng i s a “got cha! ”- st y l e of  or gani z i ng desi gned t o wr eck 

busi nesses t hat  don’t  accede t o uni on demands.   Uni on of f i c i al s,  
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despi t e t hei r  nobl e- soundi ng pl eas f or  wor kpl ace f ai r ness,  openl y 

admi t  as much.   “These [ compani es] , ” expl ai ns t he I BEW i n i t s  

or gani z i ng manual ,  “know t hat  when t hey ar e t ar get ed wi t h 

st r i ppi ng,  sal t i ng and mar ket  r ecover y f unds,  i t  i s  onl y a mat t er  

of  t i me bef or e t hei r  f oundat i ons begi n t o cr umbl e.   The NLRB 

char ges,  t he at t or ney f ees,  and t he l oss of  empl oyees can l ead t o 

an unpr of i t abl e busi ness. ”19  Si mi l ar l y,  Tom McNut t ,  i nt er nat i onal  

v i ce pr esi dent  of  t he Uni t ed Food and Commer ci al  Wor ker s ( UFCW) ,  

has st at ed,  “I f  we can’t  or gani ze t hem,  t he best  t hi ng t o do i s 

er ode t hei r  busi ness as much as possi bl e. ”20  Ri char d Tr umka,  AFL-

CI O secr et ar y- t r easur er ,  doesn’t  mi nce wor ds ei t her .   “I f  t he 

uni on at t acks t he company’s weak poi nt s and t hr eat ens i t s 

st r engt hs, ” he mai nt ai ns,  “t he empl oyer  wi l l  not  be abl e t o 

conduct  busi ness as usual  because i t  i s  consumed wi t h def endi ng 

i t sel f  agai nst  t he uni on.   I t ’s  t he deat h of  a t housand cut s,  

r at her  t han a s i ngl e bl ow. ”21   

 By t hei r  own wor ds,  l abor  uni on of f i c i al s at  al l  l evel s have 

demonst r at ed,  t i me and agai n,  t hat  t hey ar e l ess i nt er est ed i n 

sel l i ng t he benef i t s of  uni oni sm t o wor ker s t han i n hol di ng 

empl oyer s host age t o act s of  economi c aggr essi on.   But  t hey 

cont i nue t o r at i onal i ze t he pr ocess as “or gani z i ng. ”  Of  cour se,  

t he Supr eme Cour t  and t he NLRB must  shar e i n t he bl ame f or  t he 

det er i or at i on of  t he r ul e of  l aw i n l abor  r el at i ons.   I t  i s  t hey 

who have est abl i shed,  and uphel d,  t he novel  pr i nci pl e t hat  

out s i de or gani zer s cannot ,  i n cer t ai n cases,  be t r eat ed 
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di f f er ent l y t han or di nar y j ob seeker s.   Si nce a 

cont r act or / empl oyer  may be sued i f  he t el l s  a gr oup of  sal t s t o 

l eave hi s of f i ce,  he has t o t ake ext r eme caut i on t o avoi d any 

appear ance of  t ur ni ng away a j ob appl i cant  because of  t he 

possi bi l i t y  or  t he est abl i shed f act  t hat  per son i s a uni on 

or gani zer .   A s i ngl e f aux pas by t he cont r act or  coul d t r i gger  a 

bl i t z  of  l awsui t s agai nst  hi s company.   The next  sect i on 

descr i bes,  i n l engt hy det ai l ,  how l aw- abi di ng compani es can be 

dr i ven out  of  busi ness,  or  at  l east  can be made l ess compet i t i ve 

wi t h ot her  f i r ms i n t he same i ndust r y,  as a r esul t  of  sal t i ng.    

   

UNLEASHI NG THE LAWSUI T 

LEGALI ZED ENTRAPMENT 

 Sal t i ng i s,  at  bot t om,  a l egal  t act i c.   Ther e i s v i scer al  

aggr essi on,  t o be sur e.   But  t he mot i ve behi nd t he swagger  i s  t o 

i nst i l l  i n a t ar get ed empl oyer  one f ear  above al l  el se:  get t i ng 

sued.   Hi r i ng a def ense l awyer  i n t he event  t he NLRB or  anot her  

f eder al  agency 22 deci des t o act  upon a uni on compl ai nt  cost s a 

cont r act or  t i me and money.   And even i f  t he compl ai nt  i s  

bl at ant l y f r i vol ous,  t he cont r act or  knows t her e i s a r eal  chance 

t hat  t he gover nment  wi l l  r ul e i n f avor  of  t he uni on on a 

t echni cal i t y .   The pot ent i al l y  hi gh,  even cat ast r ophi c,  cost  of  

def eat  expl ai ns why empl oyer s,  however  r el uct ant l y,  may hi r e some 

or  al l  of  t he sal t s appl y i ng f or  wor k i nst ead of  ot her ,  bet t er -

qual i f i ed appl i cant s.   I t  al so expl ai ns why empl oyer s may 

hesi t at e t o f i r e sal t s f or  poor  j ob per f or mance unt i l  t he 

s i t uat i on becomes i nt ol er abl e.    
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Uni on of f i c i al s,  f r om t hei r  own st andpoi nt ,  have t o “get  t he 

goods” on an empl oyer .   They must  gat her  evi dence,  or  at  l east  

t he appear ance of  evi dence,  t hat  t he empl oyer  v i ol at ed t he NLRA 

by t ur ni ng away a j ob appl i cant  or  t er mi nat i ng a wor ker ’s 

empl oyment  due t o t hat  per son’s pr o- uni on v i ews or  uni on 

af f i l i at i on.   Whi l e cover t  sal t i ng al one may snag t he empl oyer ,  

i t  has a hi gher  chance of  success when used i n conj unct i on wi t h 

over t  sal t i ng.   Even when sal t s mai l  i n t hei r  j ob appl i cat i ons 

r at her  t han appl y i n per son,  t hey ar e dar i ng t he empl oyer  t o 

engage i n i l l egal  “di scr i mi nat i on. ” 

Sal t i ng campai gns met i cul ousl y pl ant  t r i p wi r e f or  t he 

t ar get ed empl oyer .   Whi l e or gani zed l abor ’s var i ous moves may not  

be i l l egal ,  t hey ar e i nt ended t o ent r ap a busi ness owner  or  

manager  i nt o becomi ng t he def endant  i n a l awsui t .   A set  of  

i nst r uct i ons t hat  t he I BEW put  out  f or  i t s  sal t s mor e t han a 

decade ago br i ngs t hi s poi nt  home. 23  Under  t he headi ng,  “Keep 

not es whi l e wor ki ng, ” t he pamphl et  l i s t s seven uni on do’s and 

don’t s:  

 

·  Don’t  be obvi ous when t aki ng not es.  

·  Wr i t e i nf or mat i on down whi l e f r esh i n your  mi nd.  

·  Wr i t e down names and cl assi f i cat i ons of  co- wor ker s.  

·  I f  possi bl e,  get  addr esses,  phone number s,  Soci al  

Secur i t y number s,  et c.  
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·  [ Wr i t e down]  vehi c l e l i cense number s of  t hose you can’t  

get  bet t er  i nf or mat i on on.  

·  Not e any ment i on of  [ t he wor d]  “uni on. ” 

·  Not e anyt hi ng of  possi bl e val ue sai d i n conver sat i on.  

 

The checkl i st  t hen speci f i es t he t ypes of  i nf or mat i on about  

company management  - -  and wor ker  per cept i ons of  i t  - -  t hat  coul d 

be expl oi t ed by uni on of f i c i al s.   I t ’s  a l engt hy l i s t ,  but  t he 

l ast  i t em i s par t i cul ar l y r eveal i ng.   Ter med “obvi ous t r ai t s of  

owner s and manager s, ” i t  i nc l udes such mar ker s as “expensi ve 

car s, ” “l i f e st y l es, ” and “per sonal  pr obl ems. ”  Thi s al one 

pr act i cal l y  i nst r uct s sal t s t o i nduce empl oyees,  di sgr unt l ed or  

ot her wi se,  t o spy on t he pr i vat e l i ves of  manager s.    

The hear t  of  t he sal t ’s  dossi er  - -  t he t r i p wi r e,  as i t  wer e 

- -  i s  a l i s t  of  i ndi cat or s of  pot ent i al  management  v i ol at i ons of  

t he NLRA.   The f or m st at es:    

 

·  Management  can’t  ask a per son dur i ng a hi r i ng i nt er v i ew 

about  hi s uni on af f i l i at i on or  how he f eel s about  uni ons.  

·  They can’t  ask i f  you have si gned an aut hor i zat i on car d at  

any t i me.  

·  They can’t  t el l  empl oyees t hey wi l l  be f i r ed or  puni shed 

or  i n any manner  be di scr i mi nat ed agai nst  i f  t hey engage 

i n l egal  uni on act i v i t i es.  
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·  They can’t  ask about  uni on busi ness l i ke:   who at t ended 

meet i ngs,  what  was sai d,  who sai d what ,  et c.  

·  They can’t  say t hat  uni oni zat i on wi l l  cause anyone t o be 

l ai d of f  because t hey can’t  compet e or  f or  any ot her  

r eason connect ed t o becomi ng uni oni zed.  

·  They can’t  t el l  empl oyees t hat  uni oni zat i on wi l l  do away 

wi t h pr esent  company benef i t s.  

·  They can’t  say t hat  t he company wi l l  not  deal  wi t h t he 

uni on.  

·  They can’t  t hr eat en empl oyees wi t h shut t i ng down t he 

company t o avoi d uni oni zat i on.  

·  They can’t  l ay of f  or  f i r e empl oyees known t o be engaged 

i n uni on act i v i t y so as t o weaken t he uni on’s st r engt h or  

di scour age par t i c i pant s.  

·  They can’t  di sci pl i ne an empl oyee f or  uni on act i v i t y.   

 

I f  t he empl oyer  so much as shar es hi s s i ncer e opi ni on t hat  

empl oyees won’t  get  bet t er  pay or  benef i t s as a r esul t  of  

uni oni zat i on,  however  i nnocent l y,  t he uni on may have t he st andi ng 

t o f i l e a ULP sui t .   I n f act ,  even i f  t he empl oyer  r ef r ai ns f r om 

al l  pr ohi bi t ed act i ons and speech ( as i s of t en t he case) ,  t he 

uni on may r esor t  t o mani pul at i on of  cont ext  or  out r i ght  l y i ng t o 

gi ve t he appear ance of  a v i ol at i on.   Jack Manno,  head of  Manno 

El ect r i c  Co.  i n Bat on Rouge,  La. ,  sever al  year s ago f ound out  how 

cost l y an i nnocent  ver bal  s l i p coul d be. 24  I BEW or gani zer s had 
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v i s i t ed t he company of f i ce,  pr et endi ng t o l ook f or  wor k.   Mr .  

Manno’s son- i n- l aw,  an of f i cer  of  t he f i r m,  unawar e he was bei ng 

secr et l y r ecor ded,  st at ed t hat  he “had not hi ng agai nst  uni ons, ” 

but  t hat  Manno El ect r i c  “had done j ust  f i ne wi t hout  t hem f or  20 

year s. ”  Such a st at ement  woul d seem i nnocuous,  l egal  and honest .   

The NLRB,  act i ng on a uni on compl ai nt ,  di dn’t  t hi nk so.   Even 

t hough t he company had f ur ni shed evi dence t hat  i t  di d not  have 

suf f i c i ent  wor k t o hi r e any of  t he uni on “j ob seeker s, ” t he NLRB 

saw f i t  t o f i ne t he company a whoppi ng $800, 000 f or  t he 

“di scr i mi nat or y” r emar k.    

By any r easonabl e st andar d,  such evi dence agai nst  an 

empl oyer  shoul d be i nadmi ssi bl e.   And i t  i s  - -  but  i n a 

c i r cumscr i bed way.   The NLRB r ul ed i n 1992 i n t he Sunl and case25 

t hat ,  dur i ng a st r i ke s i t uat i on,  uni on or gani zer s do not  have t he 

same l egal  st andi ng as act i ve empl oyees,  so l ong as t he 

or gani zer s’ mot i ve i s a “di sabl i ng conf l i c t . ”  I n ot her  wor ds,  i f  

uni on of f i c i al s sought  t o cr i ppl e t he empl oyer ’s dai l y  

oper at i ons,  r at her  t han t o r ecr ui t  or  wi n economi c concessi ons 

f or  member s,  t he or gani zer s’ i nf or mat i on about  an al l eged ULP 

cannot  be used agai nst  t he empl oyer .   Ther e i s no r eason why t hi s 

doct r i ne cannot  be appl i ed t o sal t i ng i n any s i t uat i on.   

Unf or t unat el y,  t he U. S.  Supr eme Cour t ,  i n Town and Count r y,  l at er  

pr ocl ai med t hat  t he ent i r e bur den of  pr oof  f or  l ocat i ng di sabl i ng 

i nt ent  i s  on t he empl oyer . 26  And i n a di st ur bi ng pat t er n of  

r ul i ngs,  t he NLRB has set  t he bar  so hi gh t hat  an empl oyer  has 
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l i t t l e chance of  successf ul l y  chal l engi ng a sui t  even i f  he 

deci des t o f i ght  t o t he bi t t er  end.    

 

CASE STUDI ES:   I BEW BOSSES LEAD THE WAY 

The I nt er nat i onal  Br ot her hood of  El ect r i cal  Wor ker s,  

ar guabl y mor e t han any s i ngl e uni on,  st ands at  t he vanguar d of  

t oday’s sal t i ng campai gn.   Wi t h some 750, 000 member s i n t he U. S.  

and Canada,  t he of f i cer s of  t hi s uni on have r eal  muscl e and make 

no secr et  of  t hei r  desi r e t o f l ex i t .   The I BEW or gani z i ng 

manual ,  as i ndi cat ed ear l i er ,  st at es t hat  sal t i ng i s about  

“i nf i l t r at i on,  conf r ont at i on,  l i t i gat i on,  di sr upt i on and 

hopef ul l y  anni hi l at i on of  al l  nonuni on cont r act or s. ”  Uni on 

Pr esi dent  Ed Hi l l  af f i r med i t s t op pr i or i t y  st at us i n a 2003 

speech.   That ’s pr oven t o be mor e t han i dl e t al k,  as Ty and 

Shel l y Runyan have f ound out  - -  as has Char l es Far r el l ,  owner  of  

C. R.  El ect r i c  i n I ndi anapol i s.  

I n t est i mony bef or e a j oi nt  House- Senat e hear i ng i n 1999,  

Far r el l  r ecount ed how I BEW Local  481 l aunched a syst emat i c 

i nt i mi dat i on campai gn agai nst  hi m,  hi s wi f e and t he company. 27  

C. R.  El ect r i c ,  an open- shop cont r act or  wi t h about  30 empl oyees,  

had been t he t ar get  of  not hi ng l ess t han uni on- sponsor ed 

t er r or i sm.   I n December  1994,  a pai d or gani zer  f or  t he I BEW,  Sean 

Seyf er t h,  submi t t ed an appl i cat i on f or  empl oyment  t hat  cont ai ned,  

by hi s own l at er  admi ssi on under  oat h,  any number  of  f al se 

st at ement s.   Among ot her  t hi ngs,  Seyf er t h l i ed about  hi s 

empl oyment  r ecor d,  ski l l  l evel ,  r eason f or  l eavi ng hi s most  
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r ecent  j ob,  and r eason f or  seeki ng empl oyment .   He even i nvent ed 

a st or y about  a gr andmot her  whose supposed deat h had pr ompt ed hi s 

ear l i er  separ at i on f r om empl oyment .    

Far r el l ,  unawar e of  t he appl i cant ’s mul t i pl e decept i ons,  

pr ompt l y hi r ed hi m.   Once on t he j ob,  Seyf er t h t r i ed t o convi nce 

wor ker s t o qui t .   When t hat  t act i c di dn’t  wor k,  he t r i ed,  vai nl y,  

t o get  enough empl oyees t o s i gn uni on aut hor i zat i on car ds t o 

mandat e an el ect i on.   At  t hat  poi nt ,  he announced hi s sal t i ng 

i nt ent i ons,  meanwhi l e engagi ng i n bl at ant  wor k s l owdowns,  

st oppages,  unexcused absences,  and act s of  i nsubor di nat i on.   He 

even di st r i but ed a newsl et t er  descr i bi ng t he “pr ogr ess” of  hi s 

campai gn agai nst  C. R.  El ect r i c .   Bel at edl y,  t he company f i r ed 

hi m.   I BEW of f i c i al s r esponded by f i l i ng ULP char ges,  c l ai mi ng 

t hat  t he r eal  r eason f or  Seyf er t h’s di smi ssal  was hi s uni on 

or gani z i ng ef f or t s.    

Seyf er t h and ot her  l ocal  sal t s al so st al ked company 

empl oyees and r epr esent at i ves,  bot h on f oot  and f r om i nsi de mot or  

vehi c l es.   Most  r epr ehensi bl y,  t hey st al ked Far r el l ’s  wi f e,  at  

home,  at  t he gr ocer y st or e,  and even at  chur ch,  pr ompt i ng a near -

ner vous br eakdown on her  par t .   Sal t s al so di st r i but ed handbi l l s  

on nei ghbor hood home door s and car  wi ndshi el ds,  pr ocl ai mi ng Mr .  

Far r el l  t o be a “r at . ”  

The NLRB,  whi ch f i l ed t he char ges on behal f  of  t he uni on,  

di d not hi ng t o pr event  or  puni sh such behavi or .   Event ual l y,  t he 

uni on t er mi nat ed i t s campai gn t hr ough a conf i dent i al  set t l ement  

wi t h C. R.  El ect r i c  and cer t ai n i ndi v i dual  v i ct i ms.   But  i t  was an 
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empt y v i ct or y f or  Far r el l ,  gi ven t hat  he’d spent  mor e t han 

$80, 000 def endi ng hi msel f  f r om t he uni on’s basel ess char ges.   He 

asked,  pr oper l y,  i n hi s t est i mony:   “The sal t i ng campai gn .  .  .  

demonst r at es what  i s  wr ong wi t h t he syst em.   Why shoul d an 

empl oyer  be f or ced t o r et ai n someone who seeks hi s company 

economi c har m,  r egar dl ess of  .  .  .  [ any ot her ]  end he seeks t o 

achi eve?”  Nei t her  I BEW l awyer s nor  t he NLRB seemed capabl e of  

pr ovi di ng an answer .    

The case of  t he Cl oni nger s,  c i t ed ear l i er ,  i s  an especi al l y  

egr egi ous exampl e of  sal t i ng by t he el ect r i cal  wor ker s uni on.   

Leonar d and Car ol  Cl oni nger  owned Const r uct i on El ect r i c  i n 

Hel ena,  Mont .   The coupl e f ounded t he company i n 1989 wi t h one 

t r uck and a t ool box.   Wi t hi n a decade,  t hei r  busi ness had gr own 

t o t he poi nt  wher e i t  empl oyed ni ne el ect r i c i ans and a 

bookkeeper / of f i ce manager  and owned f our  t r ucks and a l ocal  

el ect r i cal  shop.   But  i n Oct ober  1998,  t he Cl oni nger s r ecei ved a 

wr i t t en compl ai nt  f r om t he Mont ana El ect r i cal  Boar d or i gi nat i ng 

f r om a l ocal  I BEW or gani zer .   The boar d al l eged t he company had 

used an unl i censed empl oyee t o do el ect r i cal  wor k.   The empl oyee 

i n quest i on had never  done any el ect r i cal  wor k f or  t he 

Cl oni nger s.   Unf or t unat el y,  t he boar d l at er  di smi ssed t hi s char ge 

on pr ocedur al ,  r at her  t han subst ant i ve gr ounds.   The boar d never  

t r i ed t o det er mi ne whet her  or  not  Const r uct i on El ect r i c  act ual l y 

v i ol at ed t he l aw.   That  l ef t  t he door  open f or  mor e I BEW 

compl ai nt s.    
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Near l y t wo year s l at er ,  i n Sept ember  2000,  t he same uni on 

or gani zer  f i l ed anot her  al l egat i on wi t h t he st at e boar d agai nst  

t he Cl oni nger s,  char gi ng t hat  t wo of  t hei r  el ect r i c i ans wer e 

unl i censed.   The compl ai nt s pr oved t o be unf ounded;  one of  t he 

empl oyees was doi ng t el ephone wor k and di d not  need an 

el ect r i c i an’s l i cense,  whi l e t he ot her  di d have a l i cense.   Yet  

I BEW of f i c i al s woul d not  r el ent .   They next  f i l ed a compl ai nt  

wi t h t he Mont ana Depar t ment  of  Labor  Appr ent i ceshi p Tr ai ni ng 

Pr ogr am,  char gi ng t hat  Mi chael  Cl oni nger ,  t he coupl e’s son,  was 

wor ki ng al one wi t hout  a j our neyman el ect r i c i an pr esent .   The 

pr ogr am di r ect or  dr opped t he char ge af t er  meet i ng wi t h t he 

par ent s.    

The sal t i ng phase occur r ed f ol l owi ng t he company’s di smi ssal  

of  t wo empl oyees i n August  2001 f or  poor  per f or mance.   One 

el ect r i c i an r ef used t o go i nt o a cr awl  space when asked t o do so,  

and,  addi t i onal l y,  act ed i nappr opr i at el y whi l e usi ng t he company 

t r uck.   He subsequent l y f i l ed a char ge wi t h t he NLRB,  but  was 

unsuccessf ul  because he mi ssed t he deadl i ne.   The second 

el ect r i c i an had l ast ed onl y t wo t o t hr ee weeks.   He r ar el y 

per f or med wor k whi l e on t he j ob,  and when he di d,  t he wor k was 

bel ow par .   The Cl oni nger s l at er  l ear ned t hat  t he t wo empl oyees 

wer e uni on sal t s.   At  t hi s poi nt  t he company had qui t e a bi t  of  

wor k avai l abl e,  and so i t  pl aced an ad i n t he paper  l ooki ng f or  

an el ect r i c i an.   One appl i cat i on came i n f r om t he ver y or gani zer  

who’d been f i l i ng compl ai nt s agai nst  t he Cl oni nger s wi t h t he 

Mont ana El ect r i cal  Boar d s i nce 1998!   The Cl oni nger s consul t ed a 
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l abor  at t or ney f r om Mi ssoul a,  Mont . ,  who advi sed t he coupl e not  

t o hi r e t hi s per son.   The coupl e t hen set  hi s appl i cat i on asi de 

and consi der ed ot her s.  

I n al l ,  t her e wer e f our  appl i cant s.   The Cl oni nger s 

i nt er v i ewed t wo of  t hem,  event ual l y of f er i ng t he posi t i on t o an 

el ect r i c i an f r om Gr eat  Fal l s,  Mont . ,  who i n t ur n decl i ned,  sayi ng 

t he commut e was t oo l ong.   The coupl e l at er  l ear ned t hat  t hi s 

per son,  t oo,  was a cover t  sal t .   The coupl e of f er ed t he second 

per son t he posi t i on,  whi ch he i mmedi at el y accept ed.   He as wel l  

had been wor ki ng as a cover t  sal t ,  or gani z i ng f r om a t own 150 

mi l es away,  t hough not hi ng i n hi s appl i cat i on i ndi cat ed as much.   

He wor ked f or  one day and t hen qui t  - -  mi ssi on accompl i shed.   

Anot her  appl i cat i on came i n f r om Bi l l i ngs,  Mont . ,  v i a r egi st er ed 

mai l .   Thi s par t i cul ar  appl i cant  was har dl y cover t  about  hi s 

pur pose:  

  

My obj ect i ve i s f i r st  t o make my empl oyer  pr of i t abl e by 

addi ng my exper i ence,  har d wor k and dependabi l i t y  t o t he 

el ect r i cal  t eam.   My second obj ect i ve i s t o or gani ze t he 

empl oyees of  my empl oyer  i nt o a col l ect i ve bar gai ni ng uni t  

t o bet t er  t he wages and wor ki ng condi t i ons of  t hese 

empl oyees and t o pr ot ect  t he wages of  I BEW uni on member s 

wor ki ng i n Mont ana.  

 

The Cl oni nger s set  t hi s appl i cat i on asi de and di d not  

i nt er v i ew or  hi r e hi m.   They hi r ed a Hel ena l ocal  i nst ead whom 

t hey sai d bet t er  f i t  t he j ob r equi r ement s.   Meanwhi l e,  t he l ocal  
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economy hi t  a downt ur n by November  2001,  t he ver y mont h t hat  t he 

coupl e r ecei ved a not i ce f r om t he NLRB t hat  t hey wer e bei ng 

char ged wi t h ULPs.   The f ol l owi ng mont h t he Cl oni nger s at t ended a 

deposi t i on wi t h t he NLRB,  whose at t or ney asked l oaded quest i ons 

so t hat  her  case woul d appear  mor e ai r t i ght .   Fol l owi ng t hat ,  t he 

NLRB sent  t he coupl e a not i ce t hat  i t  woul d hol d a hear i ng i n 

Jul y 2002.   Two mont hs af t er  t he hear i ng,  t he coupl e r ecei ved t he 

bad news:   They wer e t ol d t hey had di scr i mi nat ed agai nst  al l  

t hr ee “wor ker s” named i n t he char ges.   One of  t he wor ker s t hat ,  

t he NLRB i nsi st ed,  t he Cl oni nger s shoul d have hi r ed was t he uni on 

or gani zer  who had r epeat edl y made f al se al l egat i ons t o get  t hem 

i n t r oubl e wi t h Mont ana r egul at or s.  

Af t er  a seemi ngl y i nt er mi nabl e wai t ,  t he f ol l owi ng Mar ch t he 

NLRB i nf or med t he coupl e t hat  t hey owed $42, 000 - -  ei ght  mont hs’ 

wor t h of  back wages - -  t o t he empl oyees.   To add i nsul t  t o 

i nj ur y,  t hey woul d have t o hi r e al l  t hr ee peopl e,  even t hough i t  

woul d mean l ayi ng of f  some cur r ent  empl oyees t o make r oom f or  

t hem.   Fol l owi ng di scussi ons wi t h t hei r  at t or ney,  Leonar d and 

Car ol  Cl oni nger  i n Apr i l  2003 deci ded t o c l ose t hei r  busi ness as 

of  May 1.   But  t he NLRB wasn’t  t hr ough yet .   I t  i ssued a 

r est r ai ni ng or der  agai nst  Mr .  Cl oni nger ,  pr ohi bi t i ng hi m f r om 

l i qui dat i ng t he company’s asset s and mandat i ng t hat  he set  up an 

escr ow account  t o di sbur se back pay.   The agency al so conf i scat ed 

t he coupl e’s bank account  and al l  r emai ni ng account s r ecei vabl e 

t o t he t une of  $32, 000.   The Cl oni nger s’ at t or ney i nf or med t hem 

of  t he ur gency of  r eachi ng a qui ck set t l ement ,  l est  t hey wi nd up 
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i n bankr upt cy cour t  and t he husband possi bl y i n j ai l .   They 

agr eed t o set t l e f or  $32, 000,  but  wi t hout  admi t t i ng gui l t .   They 

t hen c l osed t hei r  door s.  

Yet  even t hi s was not  t he end.   I n Oct ober  2003 t he coupl e 

f i l ed compl ai nt s wi t h t he Mont ana St at e El ect r i cal  Boar d,  aski ng 

t he boar d t o r evoke t he l i censes of  t he sal t s/ el ect r i c i ans.   

St at e l aw st i pul at es t hat  el ect r i cal  l i censes can be r evoked i f  

pr esent ed i n a f al se or  mi s l eadi ng manner .   The Cl oni nger s seemed 

t o have an ai r t i ght  case.   But  i n r esponse,  t he I BEW or gani zer  

f i l ed a count er - compl ai nt ,  c i t i ng f ur t her  “di scr i mi nat i on” and 

aski ng f or  i nj unct i ve r el i ef .   Lacki ng t he r esour ces t o f i ght ,  

t he Cl oni nger s deci ded t o dr op t hei r  compl ai nt s and get  on wi t h 

t hei r  l i ves.   I t  was a sad endi ng t o an ugl y saga.   

The Li ncol n,  Neb. - based Wol f e El ect r i c  Co.  got  i t s  own heavy 

i nt ake of  t he I BEW hi gh- sodi um di et . 28 Ri char d Wol f e,  owner  of  t he 

company,  deci ded i n t he mi d- 90s t hat  hencef or t h he woul d hi r e 

t hr ough an empl oyment  agency i n or der  t o mi ni mi ze t he t i me and 

cost  of  t he scr eeni ng pr ocess.   He al so had become awar e of  t he 

exper i ences of  anot her  l ocal  cont r act or  who had been sal t ed,  and 

bel i eved t hat ,  by havi ng j ob appl i cant s go t hr ough an agency,  he 

coul d avoi d bot h wor kpl ace st r i f e and ULP char ges.  

Wol f e r ecent l y had hi r ed t hr ee per sons t o r epl ace t hr ee 

ot her s who had l ef t  t he company,  but  once havi ng done t hat ,  

i ndi cat ed,  by way of  pr omi nent l y post ed s i gns,  t hat  he was not  

seeki ng addi t i onal  hel p.   Thi s har dl y const i t ut ed an “ant i - uni on” 

act i on.   On mor e t han one occasi on,  i n f act ,  he had i nf or med 



 28   

empl oyees t hey had a r i ght  t o bel ong t o a uni on.   Wol f e,  by any 

r easonabl e def i ni t i on,  had not  v i ol at ed t he l et t er  or  spi r i t  of  

t he NLRA.   I BEW Local  265 agent s saw t he i ssue di f f er ent l y,  and 

deci ded t o pay hi m a v i s i t .  

On Jul y 8,  1996,  ni ne agent s of  t he l ocal  wal ked i nt o t he 

of f i ce of  Wol f e El ect r i c  t o i nqui r e about  pot ent i al  empl oyment  

openi ngs.   Mr .  Wol f e was not  t her e,  but  hi s wi f e,  Kar en,  was.   

The pack of  sal t s,  whi ch i ncl uded t wo pai d I BEW or gani zer s,  had 

br ought  a hand- hel d camcor der  - -  and t he camer a was r unni ng.   

Mr s.  Wol f e,  who had t er mi nal  br east  cancer ,  coul d wal k onl y wi t h 

di f f i cul t y,  and was obvi ousl y i n pai n,  f el t  over whel med by t he 

s i t uat i on.   She t ol d t hem t he company was not  hi r i ng,  and asked 

t he uni on sal t s t o come back l at er  when her  husband was 

avai l abl e.   For  some t i me,  t hey i gnor ed her  pl ea and cont i nued 

pepper i ng her  wi t h quest i ons.   Fi nal l y ,  t hey l ef t .  

Lat er  t hat  day f i ve of  t he sal t s r et ur ned.   Thi s t i me Mr .  

Wol f e was pr esent  - -  and,  under st andabl y,  i n a l ess t han chi pper  

mood.   Awar e of  t he pr evi ous v i s i t ,  he’d post ed a s i gn bar r i ng 

r ecor di ng equi pment  f r om t he pr emi ses.   He i nf or med t he sal t s 

t hat  under  no c i r cumst ances woul d he hi r e t hem.   Wol f e st at ed 

l at er  on,  “I  want ed t o keep t hem out  wi t h t hat  camer a because I  

di dn’t  want  t hem comi ng back wi t h a camer a t o upset  my wi f e or  my 

daught er  or  my mot her . ”   

I t  must  have come as a sur pr i se t o Wol f e when he r ecei ved a 

sui t  f r om t he NLRB on behal f  of  t he uni on accusi ng hi m of  

suddenl y r ever si ng hi s nondi scr i mi nat or y hi r i ng pol i cy on Jul y 8.   
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By r ef usi ng t o accept  t he over t  sal t s ’ j ob appl i cat i ons,  t he 

compl ai nt  i ndi cat ed,  he was i n v i ol at i on of  t he NLRA.   The sui t  

al so st at ed t hat  t he i nt ent  of  t he post ed s i gns was t o di scour age 

uni on member s f r om appl y i ng f or  wor k.   But  t he evi dence r ender s 

such a char ge absur d.   Fi r st ,  as even t he I BEW l awyer  admi t t ed,  

t her e wer e no j ob vacanci es on Jul y 8,  t he dat e of  t he bat ch 

appl i cat i on - -  and r ecent  r ul i ngs al r eady had est abl i shed t he 

pr i nci pl e t hat  a vacancy must  exi st  i n or der  f or  an empl oyer  t o 

have engaged i n i l l egal  di scr i mi nat i on. 29  Second,  even had t her e 

been vacanci es,  Mr .  Wol f e had made evi dent  pr i or  t o t hat  dat e 

t hat  he pr ef er r ed hi r i ng t hr ough an empl oyment  agency.   The f act  

t hat  t he appl i cant s wer e uni on member s had absol ut el y not hi ng t o 

do wi t h t he f act  t hat  Wol f e di dn’t  hi r e t hem - -  he woul d have 

decl i ned t o hi r e even i f  t hey di dn’t  bel ong t o a uni on.   Thi r d,  

he c l ear l y t ol d t he sal t s t hat  i t  was t hei r  behavi or  t owar d hi s 

wi f e,  not  t he f act  of  t hei r  uni on member shi p,  t hat  i nduced hi m t o 

r ef use t o consi der  t hem f or  empl oyment ;  al l  empl oyees pr esent  at  

t he sal t i ng scene t est i f i ed as much.   Fi nal l y ,  Wol f e i n t he past  

had hi r ed uni on as wel l  as nonuni on cont r act or s f or  pr oj ect  wor k,  

t hus f ur t her  under cut t i ng t he I BEW’s c l ai m t hat  hi s hi r i ng pol i cy 

was mot i vat ed by an “ani mus” t owar d uni ons.    

I n appar ent  di sr egar d f or  f act s or  l ogi c,  t he NLRB r ul ed i n 

f avor  of  t he uni on,  concl udi ng Mr .  Wol f e had deni ed t he sal t s 

wor k on t he basi s of  t hei r  I BEW af f i l i at i on.   Wol f e appeal ed t he 

deci s i on i n f eder al  c i r cui t  cour t ,  but  t o no avai l .   The cour t  
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or der ed hi m t o pr ovi de t he sal t s wi t h “appr opr i at e” back pay.   

Does t he t er m “Kaf kaesque” come t o mi nd? 

At t or ney Cl yde Jacob,  i n hi s House t est i mony,  t ol d of  a case 

i n whi ch t wo I BEW el ect r i c i ans appl i ed f or  wor k on a const r uct i on 

pr oj ect ,  and wer e hi r ed.   These wer e no or di nar y empl oyees.   I n 

f act ,  t hey wer e not  empl oyees at  al l !   Upon showi ng up on t he 

j ob,  t hey r ef used t o begi n wor k,  pr ot est i ng t he of f er ed pay r at e 

t hey al r eady had accept ed.   They never  per f or med any wor k,  went  

on st r i ke,  and f i l ed a ULP compl ai nt  wi t h t he NLRB,  asser t i ng 

t hey had been f i r ed f or  pr ot ect ed act i v i t y under  t he NLRA.   The 

ensui ng i nvest i gat i on r eveal ed t hat  t hese t wo “wor ker s” had used 

si mi l ar  t act i cs on pr evi ous empl oyer s.   Yet  t he NLRB r egi onal  

of f i ce r ef used t o di smi ss t he case.   Faced wi t h t he choi ce of  a 

qui ck set t l ement  or  a f ar  mor e cost l y t r i al ,  t he empl oyer  chose 

t he f or mer .  

Somet i mes an I BEW sal t i ng mi ssi on t ar get s mor e t han one 

empl oyer .   I n one pr omi nent  i nst ance,  t he uni on f i l ed compl ai nt s 

wi t h t he NLRB over  t he hi r i ng pol i c i es of  t hr ee empl oyer s:   

Cont r act or s Labor  Pool  ( CLP) ,  Azt ech El ect r i c  Company,  and Fuj i  

El ect r i c  Cor p.   CLP,  headquar t er ed i n Reno,  Nev. ,  was a maj or  

suppl i er  of  nonuni on l abor  f or  t he const r uct i on i ndust r y on t he 

West  Coast .   Azt ech and Fuj i ,  bot h based i n Sout her n Cal i f or ni a,  

wer e t wo cont r act or  c l i ent s.   On November  8,  1994,  CLP put  i nt o 

pl ace a “30- per cent  r ul e” f or  f ut ur e hi r i ng.   The r ul e st at ed 

t hat  any appl i cant  whose pay r at e dur i ng t he most  r ecent  year  of  

empl oyment  had been 30 per cent  hi gher  or  l ower  t han CLP- assi gned 
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st ar t i ng wages i n t he l ocal  ar ea woul d not  be r et ai ned i n t he j ob 

pool .   I n ot her  wor ds,  i f  t he of f er ed st ar t i ng wage f or  an 

avai l abl e posi t i on was $15 per  hour ,  onl y wor ker s whose pr evi ous 

wage was i n t he $10. 50- t o- $19. 50 per  hour  r ange woul d be 

consi der ed f or  hi r i ng.   Thi s pol i cy was based on a st udy of  

wor ker  r et ent i on r at es by company Chai r man Mi chael  McCune t hat  

r eveal ed t ur nover  t o be at  i t s  l owest  when i ncomes var i ed by l ess 

t han 30 per cent  f r om t he aver age.   The new r ul e woul d have t he 

l i kel y ef f ect  of  excl udi ng f r om el i gi bi l i t y  most  uni oni zed 

appl i cant s,  but  t her e was no evi dence t hi s was by desi gn.    

I BEW Local  441 of f i c i al s al r eady had CLP i n t hei r  s i ght s.   

I n or  ar ound 1991,  t hi s Or ange Count y,  Cal i f . - based uni on had 

t ar get ed t he company as par t  of  an aggr essi ve sal t i ng campai gn 

agai nst  nonuni on empl oyer s oper at i ng wi t hi n i t s  j ur i sdi ct i on.   

CLP became awar e of  t he campai gn i n Febr uar y 1993 when t he NLRB 

f i l ed ULP char ges on behal f  of  Local  441 agai nst  Azt ech El ect r i c .   

The company pr oceeded t o saf eguar d i t sel f .   I n May and June 1995,  

CLP di st r i but ed l i t er at ur e t o i t s  c l i ent s wi t h advi ce on how t o 

deal  wi t h uni on or gani z i ng campai gns.   I t  i nc l uded a bookl et  

“Gui del i nes on Reduci ng NLRB Rel at ed Pr obl ems. ”  I t  speci f i cal l y  

r ef er r ed t o t he i nf i l t r at i on and pr osel yt i z i ng campai gn of  I BEW 

Local  441,  t he st at ed goal  of  whi ch was “t o t i e up a cont r act or  

i n expensi ve l egal  pr oceedi ngs. ”  One woul d be har d- pr essed t o 

f i nd an exampl e of  a uni on avowal  of  di sabl i ng i nt ent  mor e 

bl at ant  t han t hi s.    
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I n l at e Oct ober  1995,  about  a mont h and a hal f  af t er  an NLRB 

hear i ng,  CLP’s McCune t est i f i ed bef or e Congr ess.   He st at ed: 30 

 

We ar e not  t ar get ed f or  uni on or gani zat i on,  as woul d be 

expect ed.   Rat her ,  we ar e t ar get ed f or  ext i nct i on.   I nst ead 

of  or gani z i ng,  t he uni on ‘sal t i ng’ campai gn i s i nt ended t o 

i ncr ease our  cost  of  oper at i on and t o dest r oy our  cust omer  

r el at i onshi ps.  

 

The evi dence cent er ed on t he company’s pol i cy of  r ej ect i ng 

appl i cant s.   I t  di dn’t  cont act  unsuccessf ul  appl i cant s ei t her  

t hr ough t he mai l  or  over  t he phone,  except  when t he appl i cant  

made a f ol l ow- up i nqui r y.   CLP,  under st andabl y,  di d not  gi ve any 

r easons - -  t he gr ound r ul es ar e r i gged t o make an empl oyer ’s 

candor  cost l y.   Suppose,  i n ot her  wor ds,  t he company di d t el l  

unsuccessf ul  appl i cant s t hat  t he 30- per cent  r ul e was t he r eal  

r eason.   I t  i s  har dl y a st r et ch t o i magi ne CLP bur i ed up t o i t s  

ear s i n l awsui t s.    

The case wound up a spl i t  deci s i on.   An admi ni st r at i ve l aw 

j udge di smi ssed uni on al l egat i ons of  di scr i mi nat i on pr act i ced by 

Azt ech and Fuj i ,  but  i nval i dat ed CLP’s 30- per cent  r ul e.   On 

appeal ,  t he NLRB uphel d t he deci s i ons 31 - -  wi t h some spur i ous 

r easoni ng.   The Boar d admi t t ed t hat  CLP’s new hi r i ng pol i cy was 

mot i vat ed by a l egi t i mat e busi ness consi der at i on and not  by any 

ant i - uni on ani mus,  and t hat  i t  di d i n f act  i mpr ove empl oyee 

r et ent i on r at es.   Not wi t hst andi ng,  t he Boar d ar gued,  t he r ul e was 
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unl awf ul  because i t  al l egedl y had a dest r uct i ve ef f ect  on t he 

I BEW uni on.   The Boar d r ef er r ed t o i t s  1967 Gr eat  Dane deci s i on,  

i n whi ch a company’s l abor  pr act i ces wer e f ound t o be i nher ent l y,  

al bei t  not  i nt ent i onal l y,  dest r uct i ve of  empl oyee r i ght s. 32  

Because Gr eat  Dane Tr ai l er s had engaged i n conduct  t hat  

unwi t t i ngl y cr eat ed obst acl es t o i t s  wor ker s’ exer ci se of  t hei r  

r i ght s, 33 i t s  l ack of  bad i nt ent i ons al one di d not  suf f i ce as a 

def ense.   Long bef or e t he phr ase “di spar at e i mpact ” ent er ed our  

l egal  l exi con,  t he NLRB had appl i ed t he pr i nci pl e. 34  The NLRB,  

among ot her  di r ect i ves,  or der ed CLP t o post  on i t s  pr emi ses a 

l i s t  of  empl oyees’ r i ght s under  Sect i on 7 of  t he Nat i onal  Labor  

Rel at i ons Act .  

But  asi de f r om t he f act  t hat  t he 30- per cent  r ul e was based 

on sound economi cs - -  j ob hi st or y i s  a r easonabl y accur at e 

pr edi ct or  of  f ut ur e empl oyee per f or mance - -  uni on sal t s had 

engaged i n i nf l ammat or y behavi or  i n t he Azt ech case.   I n one 

i nci dent ,  a gr oup of  I BEW Local  441 or gani zer s,  car r y i ng a v i deo 

camer a,  ent er ed t he of f i ce of  Scot t  I nger sol l ,  CLP’s Anahei m,  

Cal i f . ,  br anch manager .   When I nger sol l  asked what  t he camer a was 

f or ,  one of  t he sal t s r epl i ed:   “For  your  pr ot ect i on and f or  

our s. ”  Just  how CLP was bei ng “pr ot ect ed” was never  made cl ear .    

When an empl oyer  successf ul l y  r esi st s an I BEW sal t i ng act i on 

- -  i t  does happen - -  v i ct or y may be cost l y.   The exper i ence of  

t he Gr een Bay,  Wi s. - based Vos El ect r i c ,  an open- shop cont r act or ,  

i s  a good exampl e.   The company had been sel ect ed f or  pr oj ect  

wor k on t he Uni on Camp Cor por at i on paper  mi l l  i n Fr ankl i n,  Va. 35  
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I n November  1991,  Vos adver t i sed f or  j our neymen and hel per s.   The 

uni on pr ompt l y sal t ed t he company wi t h near l y 40 appl i cant s;  Vos 

hi r ed seven,  but  r ej ect ed t he r est .   The member s of  t he l at t er  

gr oup f i l ed a ULP compl ai nt  wi t h t he NLRB.   An NLRB 

admi ni st r at i ve l aw j udge di smi ssed t he char ges,  and t he Boar d 

uphel d t hi s deci s i on i n December  1992 - -  as wel l  i t  shoul d have.   

None of  t he r ej ect ed appl i cant s had sought  a pr e- hi r e i nt er v i ew,  

whi ch t he company r equi r ed as a mat t er  of  st andar d pol i cy.   

Mor eover ,  t he appl i cant s had sought  f ar  hi gher  wages t han what  

Vos coul d of f er .   The I BEW compl ai nt  agai nst  Vos was pat ent l y 

bogus.   Never t hel ess,  t he company had t o pay i t s  own l egal  cost s.    

 

CASE STUDI ES:   OTHER UNI ONS   

The I nt er nat i onal  Br ot her hood of  El ect r i cal  Wor ker s uni on 

may have est abl i shed i t sel f  as t he k i ng of  sal t i ng,  but  t hat  has 

not  st opped ot her  uni ons f r om get t i ng i nt o t he act .   The 

I nt er nat i onal  Uni on of  Oper at i ng Engi neer s ( I UOE)  and t he 

Labor er s I nt er nat i onal  Uni on of  Nor t h Amer i ca ( LI UNA) ,  t o t ake 

t wo exampl es,  ar e adept  at  t he t ool s of  t he t r ade.   Jason Kr ause,  

manager  of  human r esour ces f or  t he Bowmansvi l l e,  Pa. - based 

Br ubacher  Excavat i ng I nc.  ( BEI ) ,  r ecent l y t est i f i ed bef or e 

Congr ess as t o j ust  how adept . 36  Dur i ng Mar ch- May 2001,  ni ne 

sal t s f r om I UOE Local  542 v i s i t ed t he r oughl y 300- empl oyee 

company,  pur por t edl y l ooki ng f or  wor k.   The company not i f i ed t hem 

t hat  no j obs wer e avai l abl e.   Soon af t er ,  t he uni on f i l ed a ULP 

char ge wi t h t he NLRB.   BEI  i n t ur n r et ai ned l egal  counsel ,  
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i nf or mi ng t he NLRB of  i t s  i nt ent  t o def end i t sel f .   But  uni on 

of f i c i al s wer e har dl y f i ni shed wi t h sal t i ng t he company.    

Ear l y i n 2003,  a Labor er s uni on busi ness agent  i nf or med BEI  

t hat  i t  was i nf r i ngi ng upon “uni on t er r i t or y” s i mpl y by doi ng 

busi ness i n t he ar ea.   The agent  war ned t he company t hat  i f  i t  

chose not  t o di scuss a “busi ness r el at i onshi p” wi t h LI UNA,  he 

woul d have no ot her  choi ce but  t o l aunch an at t ack campai gn.   

Br ubacher  Excavat i ng st ood f i r m - -  and pai d t he pr i ce.   Over  t he 

next  year  LI UNA and I UOE agent s engaged i n nonst op har assment  and 

i nt i mi dat i on agai nst  t he company.   They pi cket ed j ob s i t es,  

passi ng out  i ncendi ar y handbi l l s  t o wor ker s out s i de t he pr emi ses 

and engagi ng i n guer r i l l a t heat er  ant i cs,  such as const r uct i ng 

and di spl ayi ng a 20- f oot - hi gh r epl i ca of  a r at  near  a wor k s i t e.   

I n one i nst ance,  uni on agent s succeeded i n shut t i ng down a s i t e.   

Uni on of f i c i al s al so ar r anged meet i ngs wi t h t he company’s 

cust omer s i n t he hopes of  damagi ng l ongst andi ng busi ness 

r el at i onshi ps,  and pi cket ed an annual  company par t y i nt ended f or  

empl oyees and t hei r  f ami l i es and f r i ends.    

Meanwhi l e,  f r om Mar ch t hr ough June 2003,  near l y a dozen 

uni on “sal t s” f i l ed a combi ned 17 appl i cat i ons f or  empl oyment  

wi t h t he company.   Once BEI  decl i ned t o hi r e t hese per sons,  I UOE 

and LI UNA of f i c i al s f i l ed numer ous ULP sui t s,  c l ai mi ng t he sal t s 

had been vi ct i ms of  di scr i mi nat i on based on t hei r  af f i l i at i on.   

The evi dence st r ongl y suggest s ot her wi se.   For  one t hi ng,  sever al  

appl i cant s had f i l l ed out  mul t i pl e empl oyment  f or ms at  di f f er ent  

poi nt s i n t i me.   Ot her  appl i cant s had i ndi cat ed f al se home 
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addr esses on t hei r  appl i cat i on f or ms.   St i l l  ot her s had 

f abr i cat ed wage and empl oyment  hi st or i es.   The NLRB di smi ssed al l  

but  t wo of  t he char ges;  as of  Sept ember  2004 t he pr esi di ng 

admi ni st r at i ve l aw j udge had yet  t o r ender  a ver di ct  on t hose t wo 

cases.   Wi n or  l ose,  BEI  has pai d a hi gh pr i ce i n t i me,  money and 

r esour ces.    

Char l es and Li nda Wal z and t hei r  t wo daught er s,  owner s of  

Wal z Masonr y I nc.  i n Omaha,  Neb. ,  got  a nast y t ast e of  sal t  f r om 

t he Labor er s uni on. 37  Mr .  Wal z had begun hi s car eer  as a uni on 

man,  but  event ual l y deci ded t o st ar t  hi s own f i r m.   The busi ness 

pr osper ed,  and t he Wal zes wer e abl e t o expand t hei r  payr ol l  t o 

about  20 t o 25 empl oyees.   Local  LI UNA or gani zer s saw an 

oppor t uni t y of  a di f f er ent  k i nd.   They sent  15 sal t s t o t he 

company of f i ce t o appl y f or  wor k,  and wer e gi ven appl i cat i on 

f or ms by Jacki e Coco,  a daught er  of  t he Wal zes.   The uni on 

appl i cant s,  havi ng ot her  t hi ngs i n mi nd,  decl i ned t o f i l l  out  t he 

f or ms.   I t  t ur ned out  t hat  t hese “wor ker s” secr et l y had made a 

t ape r ecor di ng of  t he v i s i t ,  and t hat  t hei r  bosses subsequent l y 

doct or ed t he t ape t o make i t  appear  as t hough t he company had 

bar r ed t hem f r om appl y i ng.  

But  t he Wal z f ami l y f ound t he NLRB t o be l ess t han 

sympat het i c.   Af t er  spendi ng $40, 000 on l egal  f ees,  t hey wer e 

f i ned $20, 000 f or  t hei r  “unf ai r ” l abor  pr act i ces.   ( They 

or i gi nal l y  had f aced f i nes t ot al i ng $337, 000. )   The Wal z f ami l y 

al so was or der ed t o hi r e s i x uni on- pi cked empl oyees.   

Unbel i evabl y,  t he pr esi di ng admi ni st r at i ve l aw j udge i mposed t he 



 37   

penal t i es wi t h t he f ul l  awar eness t hat  t he t ape had been al t er ed.   

“I t  was scar y t o know t he uni on coul d do t hi s t o us, ” r emar ked 

Li nda Wal z.   

Of f i cer s of  t he Sheet  Met al  Wor ker s I nt er nat i onal  

Associ at i on ( SMW)  ar e har dl y s l ouches i n t he sal t i ng f i el d,  

ei t her .   Shar on McGee,  pr esi dent  and CEO of  R. M.  Mechani cal  I nc. ,  

an Aust i n,  Texas- based cont r act or  f or  heat i ng,  vent i l at i ng and 

ai r  condi t i oni ng ( HVAC)  ser vi ces,  got  a f i r st - hand l esson.   I n 

1998,  she pl aced a hel p- want ed ad i n t he Aust i n- Amer i can 

St at esman f or  qual i f i ed empl oyees,  af t er  havi ng won a $7 mi l l i on 

cont r act  t o per f or m wor k on a l ocal  I BM f aci l i t y .   I mmedi at el y 

f ol l owi ng t he pl acement ,  f our  SMW uni on r epr esent at i ves appl i ed 

f or  wor k.   Ms.  McGee di d not  i mmedi at el y hi r e t hem;  i t  was R. M.  

company pol i cy not  t o hi r e an appl i cant ,  uni on member  or  not ,  

unt i l  she per sonal l y compl et ed t he i nt er v i ewi ng pr ocess wi t h al l  

appl i cant s.    

Ther e di d not  appear  t o be any l egal  v i ol at i on on McGee’s 

par t .   Uni on of f i c i al s t hought  ot her wi se.   Not  l ong af t er ,  t he 

NLRB f i l ed a ULP sui t  on behal f  of  t he uni on agai nst  her  company.   

She and t hr ee ot her  R. M.  of f i cer s,  wi t h t he company at t or ney 

pr esent ,  gave st at ement s t o t he di st r i c t  di r ect or  f or  t he NLRB.   

Uni on r epr esent at i ves,  meanwhi l e,  r egul ar l y appear ed at  R. M.  j ob 

s i t es wi t h t he i nt ent  of  har assi ng empl oyees.  

To put  empl oyees at  ease,  McGee hel d an open f or um.   She 

expl ai ned t o al l  at t endees t hat  t hey had a r i ght  t o j oi n t he 

uni on,  addi ng t hat ,  i f  a maj or i t y of  t hem di d,  al l  empl oyees 
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woul d be ent er i ng i nt o a cont r act  wi t h t he Sheet  Met al  Wor ker s t o 

have t he t er ms of  t hei r  empl oyment  negot i at ed by uni on of f i c i al s.   

R. M.  Mechani cal ,  i n f act ,  al r eady had t wo HVAC wor ker s who wer e 

uni on member s.   McGee announced t hat  t he company woul d hol d an 

el ect i on t o enabl e empl oyees t o choose col l ect i vel y whet her  or  

not  t o r emai n open shop.   St i l l  i n need of  new empl oyees,  she 

of f er ed each of  t he f our  “sal t s” a j ob,  and i nf or med t he NLRB as 

such.   The new hi r es,  however ,  f ai l ed t o show up f or  wor k t he 

next  day.   The NLRB r equest ed t hat  McGee keep t he posi t i ons open 

10 mor e days.   Agai n,  t he sal t s di d not  show up f or  wor k.   

Convi nced t he company had not  br oken t he l aw,  t he gover nment  

event ual l y dr opped t he char ges,  but  not  bef or e t he company had 

f or ked over  some $15, 000 i n uncompensat ed l egal  f ees.   

I n a st or y wi t h a l ess happy endi ng,  SMW of f i c i al s spr i nkl ed 

t hei r  sal t  on Bi l l  Ti l l i nghast ,  owner  of  Cust om Fabr i cat i on,  I nc.  

i n Kenner ,  La. 38  Ti l l i nghast  had bui l t  up a successf ul  smal l  

busi ness.   By Januar y 2003,  he had 16 empl oyees on hi s payr ol l  

and sought  t o hi r e t hr ee mor e - -  a wel der ,  a f i ni sher / gr ader ,  and 

a hel per / t r ai nee.   He pl aced a hel p- want ed newspaper  ad.  

One of  t he appl i cant s f or  t he wel der ’s posi t i on was Jor ge 

Lopez,  pr esi dent  of  SMW Local  11.   He had i ndi cat ed on hi s 

appl i cat i on f or m hi s uni on af f i l i at i on,  but  i n no way was deni ed 

t he possi bi l i t y  of  empl oyment  on t hat  basi s.   The f or eman t ook 

Lopez on a st andar d shop t our  and asked hi m about  hi s pr i or  

exper i ence.   Though Lopez had never  wor ked as a pr eci s i on wel der ,  

t he f or eman i nvi t ed hi m t o come back t he next  day wi t h hi s t ool s 
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and t ake t he company’s st andar d t wo- par t  wel di ng t est .   He di d an 

aver age j ob on t he st ai nl ess st eel  t est ,  but  r ef used t o t ake t he 

al umi num por t i on.   The f or eman t ol d Lopez t hat  unl ess he t ook t he 

second t est  he woul d not  be hi r ed.   Mr .  Lopez r esponded,  “I  don’t  

car e.   I  wi l l  sweep t he f l oor s.   Al l  I  want  t o do i s or gani ze 

t hi s pl ace. ”  The f or eman at  t hat  poi nt  asked hi m t o l eave.   

Lopez i n t ur n demanded t o speak t o Mr .  Ti l l i nghast ,  who was 

unavai l abl e.   Lopez became even mor e bel l i ger ent ,  but  f i nal l y  

l ef t  and di d not  cont act  t he company agai n.  

Two days l at er ,  Al an Feneca appl i ed f or  t he same posi t i on.   

Li ke Lopez,  he f i r st  expl i c i t l y  announced hi s SMW member shi p,  and 

t hen was i nvi t ed t o t ake t he t est .   And l i ke Lopez he r ef used t o 

t ake ( or  at  l east  compl et e)  i t .   He l ef t  wi t hout  causi ng t oo much 

of  a r uckus,  and di d not  cont act  t he company agai n.    

Thi s woul d seem t o be t he end of  t he st or y.   But  i n t he 

cr azy wor l d of  sal t i ng,  not hi ng i s qui t e what  i t  seems.   Shor t l y  

t her eaf t er ,  Lopez and Feneca f i l ed char ges wi t h Regi on 15 of  t he 

NLRB i n New Or l eans,  al l egi ng t hey wer e deni ed empl oyment  due t o 

t hei r  uni on af f i l i at i on.   I n May 2003,  t he NLRB sued t he company 

based on t hose compl ai nt s.   A st unned Ti l l i nghast  hi r ed a l awyer .   

I n conf er ence wi t h t he NLRB,  Ti l l i nghast  expl ai ned t hat  hi s 

“di scr i mi nat i on” agai nst  t he t wo appl i cant s was due t o t hei r  

r ef usal  t o compl et e t he wel di ng t est .   As f or  t he 

f i ni sher / gr i nder  and hel per / t r ai nee posi t i ons,  Feneca di d not  

appl y f or  ei t her  one,  whi l e Lopez was cur r ent l y empl oyed maki ng 

mor e t han t wi ce t he amount  ei t her  posi t i on woul d pay.    
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Upon hear i ng Ti l l i nghast ’s expl anat i on,  Lopez di d a bi t  of  

cr eat i ve l y i ng.   He cl ai med t hat  t he f or eman had t ol d hi m t hat  

Cust om Fabr i cat i on di d not  want  anyt hi ng t o do wi t h uni on 

appl i cant s.   The NLRB shoul d have under st ood t hi s c l ai m was 

nonsense - -  why woul d an empl oyer  go t o t he t r oubl e of  

i nt er v i ewi ng and t est i ng an appl i cant  i t  had no i nt ent i on of  

hi r i ng i n t he f i r st  pl ace?  Af t er  t hr ee mont hs of  i nvest i gat i on,  

wi t h t he company out  about  $10, 000 i n at t or ney’s f ees,  t he NLRB 

of f er ed t o set t l e wi t h Ti l l i nghast .   The Boar d woul d dr op t he 

case i f  he agr eed t o post  a not i ce on company pr emi ses st at i ng he 

woul d t r eat  uni on and nonuni on appl i cant s equal l y.   Ti l l i nghast  

bal ked at  t he set t l ement  s i nce i t  const i t ut ed a de f act o 

admi ssi on t hat  he had t r eat ed Lopez and Feneca unf ai r l y .   But  

r eal i t y  set  i n.   Goi ng t o t r i al  bef or e an admi ni st r at i ve l aw 

j udge woul d cost  Ti l l i nghast  anot her  $15, 000 i n l egal  f ees ( or  

mor e,  i n case he l ost  and appeal ed) .   Thus,  r el uct ant l y,  he 

accept ed t he NLRB’s of f er .  

SMW uni on of f i c i al s al so t ar get ed HVAC Mechani cal  Ser vi ces,  

I nc. ,  based i n Houst on,  cul mi nat i ng i n yet  anot her  bi zar r e NLRB 

deci s i on. 39  On Mar ch 5,  1997,  t wo l ocal  sal t s f r om t he Sheet  

Met al  Wor ker s,  Doug McGee and Paul  Al der et e,  appl i ed t oget her  at  

t he company.   An HVAC super vi sor ,  Wayne Revi s,  t ol d t he pai r  he 

woul d consi der  t hei r  appl i cat i ons,  and t hat  he had about  t wo 

year s of  wor k f or  t hem.   McGee i nf or med Revi s t hat ,  i f  hi r ed,  he 

woul d pi cket  t he pl ant  “i n t he mor ni ng” and or gani ze i t .   Revi s,  

i n t ur n,  sai d,  “I f  t hat ’s what  you gonna do,  Johnny [ t he 
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i ndi v i dual  who had r ef er r ed McGee and Al der et e t o t he cont r act or ]  

can f i nd you somet hi ng el se, ” and t hen t er mi nat ed f ur t her  r evi ew 

of  appl i cat i ons.   I t  seemed a r easonabl e j udgment  on management ’s 

par t ;  t he appl i cant s,  especi al l y  McGee,  c l ear l y had announced 

t hey want ed a j ob pr i mar i l y ,  i f  not  excl usi vel y,  as a means t o 

di sr upt  company oper at i ons over  an unspeci f i ed gr i evance( s) .   

NLRB Admi ni st r at i ve Law Judge Geor ge Car son I I ,  however ,  di d 

not  see Revi s ’s j udgment  as r easonabl e.   He r ul ed t hat  t he 

appl i cant s wer e v i ct i ms of  ULPs,  a deci s i on l at er  uphel d by t he 

ent i r e Boar d i n Januar y 2001.   The company woul d have t o pr ovi de 

McGee and Al der et e wi t h back pay and benef i t s i n r ecompense f or  

“di scr i mi nat i ng” agai nst  t hem.   Mor eover ,  i t  woul d have t o post  a 

s i gn on t he pr emi ses st at i ng t hat  i t  woul d not  i n any way r ef use 

or  consi der  f or  empl oyment  appl i cant s on t he basi s of  t hei r  

member shi p i n a l abor  or gani zat i on.   The Boar d,  r ef er r i ng t o Town 

and Count r y,  of f er ed t hi s concl usi on,  “We r ej ect  t he Respondent ’s 

[ HVAC]  cont ent i on t hat  McGee and Al der et e wer e not  genui ne 

appl i cant s,  but  i nst ead wer e engaged i n an ef f or t  t o ‘ent r ap’ t he 

Respondent  i nt o v i ol at i ng t he [ Nat i onal  Labor  Rel at i ons]  Act . ”  

I n f act ,  t hi s case,  l i ke ot her s di scussed i n t hi s r epor t ,  i s  t he 

ver y essence of  ent r apment .    

   

WORKPLACE SABOTAGE:   A UNI ON PRI VI LEGE   

 Usi ng t he l aw t o i nt i mi dat e cont r act or s i nt o hi r i ng uni on 

agent s i s one par t  of  t he sal t i ng equat i on;  usi ng t he l aw t o 

pr event  sal t  empl oyees or  pi cket er s f r om bei ng f i r ed or  
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di sci pl i ned i s t he ot her  par t .   I n t he l at t er  as wel l  as t he 

f or mer  i nst ance,  t he l awsui t  i s  t he coi n of  t he r eal m.   Sal t s,  

once hi r ed,  have a pr opensi t y t o engage i n har assment  of  f el l ow 

wor ker s and dest r uct i on of  pr oper t y t hat  woul d get  al most  anyone 

el se f i r ed on t he spot .   But  t he pr ospect  of  NLRB act i on has 

chast ened many cont r act or s f r om f i r i ng such empl oyees.   I t ’s  a 

s i t uat i on anal ogous t o a l andl or d f i ndi ng hi msel f  unabl e t o 

r emove a wi l l f ul l y  dest r uct i ve t enant  because of  a l ocal  ant i -

evi ct i on or di nance ( a scenar i o chi l l i ngl y depi ct ed i n t he 1990 

movi e Paci f i c  Hei ght s) .   Knowi ng t hey can f i l e a ULP sui t  i n t he 

event  of  di smi ssal ,  uni on empl oyees sense t hey have a bl ank check 

t o wr eak havoc on t he wor k s i t e.    

 A good exampl e i s t he case of  Ti t us El ect r i cal  Cont r act i ng 

Co. ,  di scussed i n t he I nt r oduct i on.   I n addi t i on t o f i l i ng 

compl ai nt s f or  not  bei ng hi r ed,  I BEW Local  25 member s f i l ed 

compl ai nt s over  di smi ssal s as wel l .   Ty and Shel l y Runyan at  t he 

House hear i ng f i l l ed i n t he det ai l s  about  how sal t s sent  by I BEW 

Local  25 made t hei r  poi nt :  

 

 Whi l e empl oyed by us,  we have had sal t s physi cal l y  

assaul t  our  t eam member s;  t hey have been ar r est ed of f  our  

j ob s i t es,  and we have l ost  cust omer s because of  t hem.   They 

have i nt ent i onal l y sabot aged and conceal ed el ect r i cal  wor k,  

i n one case causi ng an el ect r i cal  expl osi on.   And yet ,  when 

[ t he cul pabl e sal t s wer e]  t er mi nat ed,  i nvar i abl y t he NLRB 

woul d at t empt  t o pr osecut e char ges agai nst  us f or  l egi t i mat e 

t er mi nat i on.  
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 We have had a deat h t hr eat ,  vandal i sm t o empl oyee and 

company pr oper t y dur i ng pi cket s,  .  .  .  and i nt ent i onal  

damage and sabot age t o our  wor k by t hese sal t s.  .  .  .   

 

Thi s was f ar  f r om t he onl y t i me const r uct i on sal t s t ook 

t hei r  st y l e of  economi c demol i t i on t o t he j ob s i t e.   For  exampl e,  

t he I nt er nat i onal  Uni on of  Oper at i ng Engi neer s Local  150 di d 

qui t e a number  on t he El mhur st ,  I l l . - based Randal l  I ndust r i es 

I nc. ,  whi ch di st r i but es and l eases busi ness aer i al - l i f t  

equi pment .   Company Pr esi dent  Randy Tr uckenbr odt  t est i f i ed bef or e 

Congr ess about  how uni on sal t s t r i ed t o bankr upt  hi m and 

i nt i mi dat e hi s empl oyees and f ami l y f or  18 mont hs i n an ef f or t  t o 

uni oni ze t he pl ant . 40 

I n Januar y 1998,  I UOE mi l i t ant s began pi cket i ng t he company.   

A cover t  sal t  al r eady had gat her ed l ar ge amount s of  i nf or mat i on 

on t he company and i t s suppl i er s and cust omer s.   Soon uni on 

agent s st ar t ed f ol l owi ng equi pment  del i ver y and sal es per sonnel  

ar ound,  war ni ng c l i ent s t hat  t hey,  t oo,  coul d f ace pi cket i ng and 

st r i kes unl ess t hey st opped buyi ng and r ent i ng f r om Tr uckenbr odt .   

The pi cket i ng,  whi ch occur r ed at  al l  hour s of  t he day and f or  

mont hs,  t ook i t s  t ol l .   Though none of  Randal l  I ndust r i es’ 

empl oyees qui t ,  t he company di d l ose $600, 000 i n r ent al  vol ume 

f r om i nt i mi dat ed c l i ent s.   I n t he meant i me,  uni on goons t or e t he 

company’s pr oper t y apar t .   “Our  company had not  exper i enced even 

one act  of  vandal i sm i n t he pr evi ous 23 year s of  i t s  exi st ence, ” 

not ed Tr uckenbr odt .   “Wi t hi n t he i ni t i al  s i x mont hs of  Local  150’s 
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or gani z i ng dr i ve,  we had 70 t i r es s l ashed,  t wi ce had aci d pl aced 

i n t he f uel  t anks of  our  del i ver y vehi c l es,   [ had]  hydr aul i c 

l i nes and el ect r i cal  cabl es cut  on 25 pi eces of  equi pment ,  and 

[ had]  t r uck wi ndows br oken. ”   

The I UOE di dn’t  negl ect  i t s  l egal  assaul t s ei t her .   The 

uni on f i l ed dozens of  ULP char ges agai nst  t he company.   Whi l e t he 

NLRB di smi ssed ever y char ge,  Tr uckenbr odt  had t o spend $80, 000 on 

l egal  expenses.   “That  amount  coul d have been t r i pl ed had I  not  

r epr esent ed mysel f  t hr ough most  of  t he Local  150 char ges, ” he 

sai d.   

The Labor er s al so know how t o sabot age a smal l  f i r m.   Back 

i n June 2002,  Bob McDani el s,  co- f ounder  and pr esi dent  of  Oncor e 

Const r uct i on,  a concr et e cont r act or  based i n Bl adensbur g,  Md. ,  

t est i f i ed bef or e t he Senat e about  how LI UNA t ar get ed hi m f or  

dest r uct i on. 41  About  f our  mont hs ear l i er ,  McDani el s r ecal l ed,  t wo 

uni on r epr esent at i ves had come i nt o hi s of f i ce.   They i nf or med 

hi m t hat ,  t hr ough t hei r  cover t  sal t i ng ef f or t s,  t hey had l ear ned 

t hat  hi s empl oyees di dn’t  want  t o bel ong t o t he uni on.   So t he 

t wo men made McDani el s an of f er  he coul dn’t  r ef use.   “They gave me 

a choi ce, ” sai d McDani el s.   “Ei t her  s i gn a col l ect i ve- bar gai ni ng 

agr eement ,  r egar dl ess of  my empl oyees’ wi shes,  or  t he uni on woul d 

do ever yt hi ng i t  coul d t o put  me out  of  busi ness. ” 

Nobody coul d accuse t he uni on of  goi ng back on i t s wor d.   

LI UNA’s cover t  sal t s al r eady had gat her ed i nt el l i gence on t he 

company’s empl oyees and cust omer s.   Over t  sal t s,  usi ng t hi s 
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i nf or mat i on,  t r espassed ont o j ob s i t es,  assaul t ed empl oyees,  and 

har assed cust omer s.   A gr oup of  pai d agent s br ought  i n f r om New 

Yor k and New Engl and abused Oncor e empl oyees,  di sr upt ed j ob- si t e 

wor k and pr event ed del i ver i es,  McDani el s t est i f i ed.   Uni on agent s 

even went  t o t he homes of  sever al  cust omer s t o t hr eat en t hei r  

pr oj ect s i f  t hey cont i nued t o do busi ness wi t h Oncor e.   By now 

exasper at ed,  McDani el s f i l ed char ges wi t h t he NLRB agai nst  t he 

Labor er s hi er ar chy i n Apr i l  2002.   The NLRB,  f or t unat el y,  r ul ed 

t hat  uni on of f i c i al s ’ ef f or t s t o bul l y Oncor e cust omer s i nt o 

i mposi ng a “secondar y boycot t ” on t he company wer e i l l egal .   

Uni on bosses cal l ed of f  t he boycot t ,  but  Oncor e was never  

compensat ed f or  l egal  f ees,  i ncr eased secur i t y cost s,  and j ob-

si t e del ays.    

I n t er ms of  pr oper t y dest r uct i on,  t he j oi nt  sal t i ng campai gn 

by t he I BEW and t he Uni t ed Associ at i on of  Jour neymen and 

Appr ent i ces of  t he Pl umbi ng and Pi pef i t t i ng I ndust r y ( UA)  uni ons 

i n Mi nnesot a 15 year s ago may be t he mot her  of  al l  cases. 42  I n 

1989,  Boi se Cascade Company awar ded a gener al  cont r act  f or  t he 

expansi on of  i t s  paper - maki ng oper at i ons i n I nt er nat i onal  Fal l s,  

Mi nn. ,  t o an open- shop cont r act or ,  t he Bi r mi ngham,  Al abama- based 

BE&K.   Uni on of f i c i al s had al r eady r ef used t o accept  a pr e- hi r e 

agr eement  t hat  woul d enabl e uni on and nonuni on empl oyees t o wor k 

t oget her  onsi t e,  despi t e t he f act  t hat  t he maj or i t y of  t he 

i ni t i al  cont r act s went  t o uni on cont r act or s.  

The I BEW pr oceeded wi t h a sal t i ng campai gn agai nst  BE&K and 

i t s nonuni on empl oyees,  t he hi ghl i ght  of  whi ch was a mar ch on t he 
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f aci l i t y  by hundr eds of  uni on suppor t er s bused i n j ust  f or  t he 

occasi on.   Thi s “mar ch” was,  f or  al l  i nt ent s and pur poses,  a 

r i ot .   The r esul t  was $2 mi l l i on wor t h of  pr oper t y damage,  

sever al  i nj ur i es,  and mi l d j ai l  sent ences f or  t he per pet r at or s.   

Despi t e t he uni on vandal i sm,  BE&K f i ni shed t he pr oj ect  on t i me 

and wi t hi n budget .   Al l  t he mor e r emar kabl e i s t hat  i t  had t o 

f end of f  sui t s f r om t he Occupat i onal  Saf et y and Heal t h 

Admi ni st r at i on ( OSHA)  and t he NLRB,  t he l at t er  f i l i ng unf ai r  

l abor  pr act i ces sui t s on behal f  of  t he I BEW and t he UA.   The 

char ges wer e set t l ed out  of  cour t ,  and at  consi der abl e expense t o 

t he company.   The r eal  scandal  was t hat  t he f eder al  gover nment  

had act ed on uni on of f i c i al s ’ compl ai nt s i n t he f i r st  pl ace, 43 

whi l e uni on t hugs who bur ned down a wor ker s’ campsi t e and 

assaul t ed wor ker s who t r i ed t o def end i t  got  of f  wi t h s l aps on 

t he wr i st .    

 

THE VERDI CT ON SALTI NG:  

A LI CENSE TO I NTI MI DATE 

However  much one mi ght  want  t o bel i eve ot her wi se,  t he cases 

di scussed i n t hi s sect i on ar e not  “cher r y- pi cked. ”  That  i s ,  t hey 

ar e not  pr oduct s of  a hi ghl y sel ect i ve sear ch f or  hor r or  st or i es,  

so much t he bet t er  t o st oke t he coal s of  ant i - uni on sent i ment .   

To t he cont r ar y,  uni on of f i c i al s ’ use of  sal t i ng t o i nt i mi dat e 

and bl ackmai l  busi nesses,  r at her  t han at t r act  new member s,  

appear s t o be t he r ul e,  not  t he except i on.   The cases di scussed -

-  and many mor e coul d have been i ncl uded44 - -  conf i r m how 
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t hor oughl y sal t i ng has per meat ed const r uct i on uni ons’ way of  

doi ng busi ness.   I n i nst ance af t er  i nst ance,  sal t s announced 

t hei r  uni on af f i l i at i on i n a del i ber at el y pr ovocat i ve manner ,  

bai t i ng an empl oyer  i nt o gi v i ng an appear ance of  ant i - uni on 

di scr i mi nat i on.   Ti me and agai n,  even when cool - headed empl oyer s 

r ef used t o t ake t he bai t ,  such announcement s wer e f ol l owed by a 

l awsui t  or  mul t i pl e l awsui t s.   And i n v i r t ual l y  each i nst ance,  

t he company had t o bear  subst ant i al  l egal  and oppor t uni t y cost s,  

even i f  i t  was f ound t o have done not hi ng wr ong.   I t  i s  a f ai r  

bet  t hat  such uni on i nt i mi dat i on woul d be f ar  mor e r ar e wer e i t  

not  i mpl i c i t l y  sanct i oned by l aw.   And so our  at t ent i on must  t ur n 

t o t he f eder al  agency t hat  has hel ped gr ant  t hi s “l i cense t o 

i nt i mi dat e. ”  

 

THE NATI ONAL LABOR RELATI ONS BOARD:  

UNI ON OFFI CI ALS’ SI LENT PARTNER 

 The success of  a sal t i ng mi ssi on depends on a uni on’s 

abi l i t y  t o i nst i l l  i n an empl oyer  t he f ear  of  a l awsui t  - -  mor e 

speci f i cal l y ,  l osi ng a l awsui t .   But  t he empl oyer ’s cal cul us must  

assume a l egal  deck st acked i n f avor  of  or gani zed l abor .   And i t  

has been t he Nat i onal  Labor  Rel at i ons Boar d t hat  has pl ayed t he 

r ol e of  t he cr ooked deal er ,  al l  t oo of t en s i di ng wi t h t he uni ons 

on cases of  ( at  best )  dubi ous mer i t  and met i ng out  st i f f  

penal t i es and mandat es f or  hi r i ng and back pay.   Even i n 

i nst ances wher e a busi ness successf ul l y  beat s back a sal t i ng 

compl ai nt ,  i t  i s  l i kel y t o do so on appeal ,  af t er  t he NLRB 
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or i gi nal l y  r ul ed agai nst  t he company. 45  I ndeed,  gi ven t he 

agency’s l ong- t er m t r ack r ecor d,  i t  mi ght  apt l y be r enamed as t he 

Nat i onal  Or gani zed Labor  Pr omot i on Boar d.   To under st and why t he 

NLRB of t en sust ai ns unj ust i f i ed uni on char ges,  i t  i s  necessar y 

f i r st  t o know somet hi ng about  t he agency’s mi ssi on and 

oper at i ons.    

 The NLRB i s t he t r i bunal  pr ovi ded f or  under  t he 1935 

Nat i onal  Labor  Rel at i ons Act ,  al so known as t he Wagner  Act ,  whi ch 

was appr oved by Congr ess i n a per i od of  i nt ense l abor  t ur moi l .   

NLRA pr oponent s i nsi st ed t hat  t he agency woul d ser ve as an 

ar bi t er  of  t he publ i c i nt er est ,  an i mpar t i al  adj udi cat or  of  

l abor - management  di sput es.   The NLRB,  backer s c l ai med,  woul d 

dr ast i cal l y  r educe t he cost  t o t axpayer s of  medi at i ng l abor  

di sput es.   Fur t her mor e,  t he Boar d woul d hel p spar e our  nat i on of  

di sr upt i ve,  even vi ol ent  st r i kes. 46 

The NLRB has f i ve member s ( t he Taf t - Har t l ey Act  of  1947 

r ai sed t he f i gur e f r om t hr ee t o t he pr esent  number )  who ar e 

appoi nt ed by t he Pr esi dent  t o f i ve- year  t er ms,  subj ect  t o Senat e 

appr oval .   The NLRB has j ur i sdi ct i on over  a wi de r ange of  l abor  

l aw i ssues.   Asi de f r om r ul i ng on unf ai r  l abor  pr act i ces cases,  

t he Boar d al so deci des who vot es i n uni on r epr esent at i on 

el ect i ons,  pr eempt s di r ect  access t o t he cour t s i n l abor  

di sput es,  and i ssues subpoenas,  f i ndi ngs of  f act  ( i n t he event  of  

an appeal ) ,  and cease- and- desi st  or der s.   Mor eover ,  i t  mandat es 

r emedi es i n cases wher e i t  f i nds an empl oyer  t o have 

di scr i mi nat ed agai nst  uni on member s.   Remedi es i ncl ude i ssui ng 
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f i nes,  f or c i ng t he hi r i ng and r ei nst at ement  of  aggr i eved 

empl oyees,  and or der i ng payment  of  back wages and benef i t s.  

The NLRB,  t o make a l ong st or y shor t ,  i s  a power f ul  

bur eaucr acy - -  and a busy one.   I t s  Boar d,  nat i onal  and r egi onal  

st af f ,  and admi ni st r at i ve l aw j udges have an unenvi abl e wor kl oad.   

Each year  r oughl y 30, 000 new unf ai r  l abor  pr act i ce compl ai nt s,  

mai nl y f r om uni ons,  come acr oss t he agency’s desks.   Whi l e 

t ypi cal l y  onl y a f ew hundr ed ar e sal t i ng- r el at ed,  t hat  t he agency 

has t o go t hr ough t ens of  t housands of  compl ai nt s t est i f i es t o 

i t s  l evel  of  paper wor k.   ( The 30, 000 f i gur e,  mor eover ,  does not  

i ncl ude t he r oughl y 5, 000 cases cent er i ng on empl oyee 

r epr esent at i on. )   One of  t hr ee agency ent i t i es - -  t he Boar d,  a 

r egi onal  di r ect or ,  or  an admi ni st r at i ve l aw j udge - -  r evi ews and 

deci des cases.  

The NLRB i s nomi nal l y “neut r al . ”  But  i t s  mandat e f r om t he 

NLRA makes i t  hi ghl y vul ner abl e t o uni on pr essur e.   That  mandat e 

i s f or  t he NLRB t o ser ve as enf or cer  f or  uni on of f i c i al s ’ 

excl usi ve ( i . e. ,  monopol y)  bar gai ni ng r i ght s over  desi gnat ed 

gr oups of  wor ker s,  whet her  t hi s monopol y was obt ai ned t hr ough a 

super vi sed secr et - bal l ot  el ect i on among wor ker s or  t hr ough ot her  

means.   Once gr ant ed excl usi ve- bar gai ni ng agent  st at us,  uni on 

of f i c i al s ar e pr ot ect ed f or  one year  f r om any r i val  chal l enges.   

Because uni ons l ong have known t hey have an al l y  i n t he NLRB,  t he 

agency t ends t o at t r act  i t s  t op per sonnel  f r om t he uni ons.   Fr om 

1994 t o 1998,  t he Boar d was chai r ed by Wi l l i am Goul d,  who 

l aunched hi s l aw car eer  as a st af f  at t or ney f or  t he Uni t ed Aut o 
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Wor ker s ( UAW)  uni on back i n t he 60s and wor ked cl osel y wi t h 70s-

er a UAW Pr esi dent  Dougl as Fr aser .   Among t he ot her  NLRB member s 

ser vi ng under  Goul d i n t he mi d- 90s wer e ex- uni on l awyer s Mar gar et  

Br owni ng and Sar ah Fox.   Pr i or  t o her  appoi nt ment  t o t he Boar d,  

Fox had al so ser ved as Massachuset t s Democr at i c Sen.  Ted 

Kennedy’s l abor - pol i cy advi sor . 47  The Boar d’s t endency t o at t r act  

pr o- uni on act i v i st s ext ends beyond pr esi dent i al  appoi nt ment s.   

Of t en,  agency bur eaucr at s wi l l  spi n out l andi sh “unf ai r ” l abor  

pr act i ce char ges so as t o make t hem l ook r easonabl e.   Economi st  

Mor gan Reynol ds expl ai ns how t hi s pr o- uni on of f i c i al  bi as 

evol ved: 48 

 

Such admi ni st r at i ve f l exi bi l i t y  was desi r ed by uni on 

l obbyi st s who want ed a pol i t i cal  boar d t hat  woul d be mor e 

sensi t i ve t o uni on pol i t i cal  pr essur e t han t he cour t s wer e.   

The r esul t  has been an ext r aor di nar y ser i es of  r ever sal s and 

changes i n NLRB pol i c i es,  especi al l y  wi t h changes i n 

Republ i can and Democr at i c admi ni st r at i ons.   

    

The NRLB has hear d many t i mes t he char ge t hat  i t  i s  a 

handmai den of  or gani zed l abor .   I t s  def ender s not e t hat  t he 

agency t osses out  a l ar ge por t i on of  uni on compl ai nt s as l acki ng 

i n mer i t .   What ’s mor e,  i n cases upon whi ch t he NLRB does r ul e,  

t he uni on doesn’t  necessar i l y  come out  ahead.   Dur i ng f i scal  2003 

( year  endi ng Sept ember  30,  2003) ,  wi t hdr awal s,  bef or e and af t er ,  

compr i sed a r espect i ve 30. 2 per cent  and 29. 4 per cent  of  al l  
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cases.   Thus,  about  60 per cent  of  al l  compl ai nt s went  nowher e.   

Set t l ement s and adj ust ment s account ed f or  anot her  36. 1 per cent  of  

al l  case di sposi t i ons.   Onl y 2 per cent  of  al l  compl ai nt s r esul t ed 

i n cont est ed cases cul mi nat i ng i n an NLRB or der .   The r emai ni ng 

2. 3 per cent  wer e gr ouped under  “Ot her . ”  The Boar d t hat  year  

or der ed mor e t han $91 mi l l i on i n cumul at i ve r ei mbur sement s f or  

back pay and mi scel l aneous f ees t o empl oyees deemed t o have been 

i l l egal l y di schar ged or  ot her wi se di scr i mi nat ed agai nst . 49 

What  such number s do not  r eveal  - -  i ndeed,  what  t hey cannot  

r eveal  - -  i s  t he ext ent  t o whi ch set t l ement s ( and,  i n some cases,  

wi t hdr awal s)  ar e dr i ven by an empl oyer ’s ant i c i pat i on of  l osi ng.   

I n vol unt ar y “agr eement s, ” t he empl oyer  admi t s no f or mal  

wr ongdoi ng ( e. g. ,  Cust om Fabr i cat i on) ,  but  consent s t o r emedy an 

al l eged vi ol at i on so as t o r est or e nor mal cy at  t he wor kpl ace.   

The r i sk of  sever e penal t i es and back pay awar ds ar e power f ul  

i nducement s f or  t he empl oyer  t o set t l e out  of  cour t  and ear l y.   

Whi l e t he l egal  bi l l s  of  pl ai nt i f f s  i n NLRB cases ( nor mal l y uni on 

of f i c i al s)  ar e ef f ect i vel y pai d f or  by t he t axpayer ,  def endant s 

( nor mal l y empl oyer s)  must  pay t hei r  own way.   That  t he NLRB does 

di smi ss compl ai nt s f or  want  of  mer i t  ( or  i nduces t he compl ai nant  

t o wi t hdr aw)  i s l ess a comment ar y on t he Boar d’s even- handedness 

t han i t  i s  on t he shaky,  i f  not  pr epost er ous,  gr ounds on whi ch so 

many uni on compl ai nt s st and i n t he f i r st  pl ace.   

“Unf ai r  l abor  pr act i ces, ” l i ke “sexual  har assment ” and “hat e 

speech, ” i s  a f ungi bl e l egal  t er m.   I t  of t en r est s on t he 

assumpt i on t hat  human behavi or  has hi dden mot i ves whi ch,  once 
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di scover ed by di l i gent  r esear cher s ( i n t hi s case,  “sal t s”) ,  can 

be c l assi f i ed as unl awf ul .   Li ke ot her  pl anks of  ant i -

di scr i mi nat i on l aw,  i t  has been t r ansf or med i nt o a pot ent  t ool  

f or  f i l i ng l awsui t s because of  i t s  i mpl i ed guar ant ee of  

pr ot ect i on f or  a cer t ai n c l ass of  per sons,  i n t hi s case uni on 

member s.   As a r esul t ,  a uni on can under cut  a busi ness owner ’s 

aut hor i t y t o make deci s i ons based on how t hey wi l l  af f ect  pr of i t s  

over  t he l ong haul .   By dr awi ng of t en f i ne di st i nct i ons bet ween 

“f ai r ” and “unf ai r ” wor kpl ace di scr i mi nat i on,  t hose who enact ,  

enf or ce and i nt er pr et  ULP l aws ar e put t i ng t hemsel ves i n a 

posi t i on i n whi ch t hey can see t hr ough an empl oyer ’s mot i ve.   

Uni on of f i c i al s and t hei r  l awyer s know t hi s l esson by hear t ,  

whi ch i s why,  t i me and agai n,  t hey seek out  an empl oyer ’s el usi ve 

smoki ng gun wi t h gr i m doggedness.   Uni ver si t y of  Chi cago l aw 

pr of essor  Ri char d Epst ei n expl ai ns: 50 

 

 No uni on or gani zat i on coul d cont i nue t o oper at e i f  

di smi ssal s on t he gr ound of  uni on member shi p wer e f r eel y 

al l owed.   Nonet hel ess,  i t  i s  qui t e danger ous t o pass any l aw 

t hat  pr ovi des t hat  wor ker s who j oi n or  suppor t  a uni on ar e 

t her eby whol l y i mmune f r om di smi ssal ,  even i f  t hey r ef use t o 

wor k t o seek t o sabot age t he pl ant .   The abandonment  of  t he 

cont r act  at  wi l l  appr oach i n a col l ect i ve bar gai ni ng cont ext  

t her ef or e r equi r es a l egal  r egi me t hat  di st i ngui shes bet ween 

wor k- r el at ed and ant i uni on empl oyer  sanct i ons .  .  . .   Onl y 

some f or m of  mot i ve t est  can do t hat  j ob.    
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 I t  i s  not  di f f i cul t  t o gr asp Epst ei n’s i mpl i cat i on her e.   

The NLRA st i pul at es t hat  an empl oyer ’s gui l t  depends on whet her  

hi s or  her  r ef usal  t o hi r e or  r et ai n a j ob seeker / empl oyee i s 

based on wor k- r el at ed ( l egal )  or  uni on- r el at ed ( i l l egal )  

cr i t er i a.   A uni on has ever y mot i ve t o c l ai m t hat  a member ’s 

deni al  or  l oss of  a j ob was a pr oduct  of  t he l at t er .   The pr ocess 

of  gat her i ng t he pr oof ,  by any means necessar y,  has a name:  

sal t i ng!   I t  f ol l ows t hat  t he onl y way t o end sal t i ng i s t o f ul l y  

r est or e at - wi l l  empl oyment  ar r angement s i n col l ect i ve bar gai ni ng 

agr eement s.   But ,  r egar dl ess of  t he mer i t s,  t hi s i s  pol i t i cal l y  

i mpossi bl e.   Ther e i s no s i gni f i cant  pol i t i cal  f act i on i n t hi s 

count r y t hat  f avor s gr ant i ng empl oyer s t he l egal  r i ght  t o di smi ss 

empl oyees because of  t hei r  uni on member shi p.   ( I nt er est i ngl y 

enough,  however ,  absent  a st at e Ri ght  t o Wor k l aw,  f eder al  l aw 

expl i c i t l y  aut hor i zes di smi ssal  of  empl oyees f or  r ef usal  t o pay 

ei t her  uni on member shi p dues or  “agency” f ees. )   Yet  cer t ai n 

al t er nat e appr oaches can make subst ant i al  headway i n mi t i gat i ng 

sal t i ng,  whi l e al l owi ng f or  l egi t i mat e or gani z i ng.    

 

HOW TO COMBAT SALTI NG:  

A GUI DE FOR EMPLOYERS AND PUBLI C OFFI CI ALS 

Sal t i ng i s a l egal  game of  sel f - f ul f i l l i ng pr ophecy.   Uni on 

or gani zer s at t empt  t o cr eat e an “i nci dent ” t hat  gi ves t he 

appear ance of  an empl oyer  denyi ng someone a j ob on t he basi s of  

uni on member shi p.   The empl oyer  i n t ur n at t empt s t o demonst r at e 
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t hat  hi s deci s i on was r oot ed i n f act or s t hat  have not hi ng t o do 

wi t h uni on member shi p.   The key t o v i ct or y f or  ei t her  s i de i s 

est abl i shi ng mot i ve.   And uni on of f i c i al s,  al ong wi t h sympat het i c 

NLRB boar d member s,  di r ect or s and j udges,  can al ways di st or t  t he 

cont ext  of  t he sal t i ng i nci dent ( s)  t o cr eat e t he appear ance of  a 

mal evol ent  and i l l egal  mot i ve.   An empl oyer ’s best  def ense 

agai nst  sal t i ng i s t o c l ose as many wi ndows of  oppor t uni t y as 

possi bl e f or  uni ons t o pr oj ect  f al se mot i ves.   Ther e ar e at  l east  

f our  pol i t i cal l y  r eal i s t i c  st eps t o pr ot ect  empl oyer s,  and t hei r  

empl oyees,  f r om uni on i nt i mi dat i on.    

 

Recommendat i on #1:   Empl oyer s must  t ake pr ecaut i ons t o pr event  

f r i vol ous and cost l y l awsui t s.  

 The Nat i onal  Labor  Rel at i ons Act ,  Sect i on 8( a) ( 3) ,  as 

amended by t he Taf t - Har t l ey Act  of  1947,  bans “di scr i mi nat i on i n 

r egar d t o hi r e or  t enur e of  empl oyment  or  any t er m or  condi t i on 

of  empl oyment  t o encour age or  di scour age member shi p i n any l abor  

or gani zat i on. ”  Yet  by t he same t oken,  t he l aw does not  f or ce an 

empl oyer  t o hi r e a uni on member .   I t  s i mpl y st at es t hat ,  what ever  

cr i t er i a an empl oyer  uses f or  maki ng hi r i ng,  r et ent i on and 

pr omot i on deci s i ons,  t he appl i cant / empl oyee’s uni on member shi p 

( or  l ack of  member shi p)  cannot  be one of  t hem.  

Of  cour se,  t her e i s a huge amount  of  l eeway i n det er mi ni ng 

i nt ent .   One cannot  obj ect i vel y know whet her  an empl oyer ’s 

deci s i on not  t o hi r e or  r et ai n a uni on member  was due t o t hat  

per son’s member shi p.   I t  mi ght  have been based on unsat i sf act or y 
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j ob per f or mance,  per sonal i t y  c l ashes,  or  har assment  of  f el l ow 

empl oyees.   On t he ot her  hand,  i t  mi ght  have been an ani mus 

t owar d uni ons.   No out s i de par t y,  such as t he NLRB,  can be 100 

per cent  cer t ai n i f  a j ob appl i cant  r eal l y  want s a j ob or  s i mpl y 

seeks t o spr ead t he sal t  ar ound.    

Empl oyer s,  knowi ng t hat  uni on of f i c i al s ar e hunt i ng f or  any 

evi dence of  unf ai r  di scr i mi nat i on,  have an i ncent i ve t o pl ay 

t ough and smar t .   They can do bot h by t aki ng some necessar y 

pr ecaut i ons agai nst  l egal i zed ent r apment .   Associ at ed Bui l der s 

and Cont r act or s I nc.  ( ABC) ,  an Ar l i ngt on,  Va. - based t r ade 

associ at i on,  has publ i shed a gui de f or  member s on how t o 

r ecogni ze sal t i ng and aver t  a l awsui t . 51  The f ol l owi ng i s an 

amal gam of  t he ABC gui de’s maj or  poi nt s:    

 

·  Announce t hr ough t he spoken wor d and/ or  post ed s i gns t hat  

t he company bases i t s hi r i ng deci s i ons sol el y on mer i t .   

Such eval uat i on shoul d be based upon t he appl i cant ’s past  

j ob r ecor d and t he honest y of  r esponses on t he 

appl i cat i on f or m and dur i ng t he i nt er v i ew.    

·  Do not  ask an appl i cant  whet her  he bel ongs t o a uni on.   

I f  t he appl i cant  vol unt eer s i nf or mat i on t hat  he does 

bel ong,  i nf or m hi m t hat  member shi p i s i r r el evant  t o t he 

l i kel i hood of  bei ng hi r ed.  

·  Do not  f al l  f or  uni on “car d t r i cks. ”  I f  a uni on shows 

si gned aut hor i zat i on car ds dur i ng t he appl i cat i on 

pr ocess,  mer el y l ooki ng at  t hem coul d ser ve as evi dence 
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of  a pr esumpt i on of  uni on r ecogni t i on.   I f  t he company 

r ecei ves an envel ope or  package f r om a uni on,  do not  open 

i t  i f  i t  appear s t o be t hi ck enough t o cont ai n 

aut hor i zat i on car ds.   I f  t he package was opened by 

mi st ake by someone el se,  and i t  does cont ai n car ds,  do 

not  l ook at  t hem.   I nst ead,  have anot her  member  of  

management  act  as a wi t ness,  put  t he cont ent s back i n t he 

envel ope,  and i nf or m t he uni on t hat  t he package was 

opened by mi st ake.   When i n doubt ,  al ways cont act  an 

at t or ney.    

·  Do not  spy on or  i nt er r ogat e empl oyees or  appl i cant s as 

t o t hei r  uni on act i v i t y.   Any onsi t e di scussi on about  t he 

benef i t s or  dr awbacks of  uni ons shoul d be conduct ed i n a 

publ i c ar ea and addr essed t o al l  empl oyees.    

·  Make cl ear  t o al l  appl i cant s t hat  t he company hi r es onl y 

when t her e ar e vacanci es,  and t hat  appl i cat i ons al r eady 

on f i l e may get  f i r st  pr i or i t y .  

·  Eval uat e an empl oyee’s j ob per f or mance on t he basi s of  

mer i t  al one.   Whi l e i t  i s  not  i l l egal  t o di smi ss a uni on 

or gani zer  or  member ,  t hat  per son’s uni on st at us cannot  be 

even a par t i al  basi s f or  such act i on.   A consi st ent  

appl i cat i on of  j ob per f or mance st andar ds f or  al l  

empl oyees i s of  t he ut most  i mpor t ance.    

  

I n an i deal  wor l d,  of  cour se,  t hi s l i s t  woul d not  be 

necessar y,  f or  t he l egal  pr esumpt i on of  empl oyer  gui l t  t hat  
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pr ot ect s sal t i ng no l onger  woul d exi st .   Unf or t unat el y,  we do not  

l i ve i n such a wor l d.   Not wi t hst andi ng,  a busi ness t hat  f ol l ows 

t hese basi c r ul es can go a l ong way i n pr ot ect i ng i t sel f .   To 

st and an ol d adage on i t s head,  t he best  of f ense i s a good 

def ense.    

 

Recommendat i on #2:   Congr ess shoul d enact  t he Tr ut h i n Empl oyment  

Act .  

 The Tr ut h i n Empl oyment  Act  has been a wor k i n pr ogr ess f or  

some t i me,  havi ng or i gi nal l y  been i nt r oduced i n 1996 i n t he 104 t h 

Congr ess.   Li ke i t s  pr edecessor s,  t he most  r ecent  ver si on ( H. R.  

1793) ,  i nt r oduced i n 2003,  woul d ef f ect i vel y br oaden t he 

c i r cumst ances i n whi ch uni on or gani zer s who ar e not  empl oyed by 

t he t ar get ed busi ness ar e r egar ded as havi ng a “di sabl i ng 

conf l i c t . ”  H. R.  1793 woul d t hus r educe t he oppor t uni t i es of  

uni on of f i c i al s t o f i l e abusi ve compl ai nt s agai nst  honest  

cont r act or s under  t he gui se of  “or gani z i ng. ”  I t  woul d af f i r m 

t hat  an empl oyer  has t he r i ght  not  t o hi r e j ob appl i cant s who 

demonst r at e a desi r e,  whet her  t hr ough t he mai l ,  over  t he phone,  

or  i n per son,  t o under mi ne wor kpl ace oper at i ons.    

 Fr om a l i ber t ar i an pur i st ’s  per spect i ve,  t hi s bi l l  ar guabl y 

doesn’t  go f ar  enough.   I t  l eaves i nt act  t he under l y i ng pr emi se 

of  U. S.  l abor  l aw,  whi ch hol ds t hat  denyi ng a per son a j ob based 

on suspect ed or  act ual  uni on member shi p i s i l l egal .   Thus,  i t  

l eaves wi de l at i t ude by whi ch t o i nt er pr et  t he empl oyer ’s mot i ve.   

A uni on st i l l  woul d have t he i ncent i ve and st andi ng t o “pr ove” 
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i l l egal  di scr i mi nat i on.   No doubt  such a l aw woul d f or ce uni on 

of f i c i al s,  even t he shamel ess I BEW bosses,  t o be mor e c i r cumspect  

i n t he way t hey go about  sal t i ng.   Sal t i ng abuses woul d be 

cur t ai l ed,  but  f ar  f r om el i mi nat ed.  

The Tr ut h i n Empl oyment  Act  coul d be mor e ef f ect i ve i n 

combat i ng sal t i ng i f  used i n t andem wi t h cour t - enf or ced pr oper t y 

r i ght s.   That  i s ,  a busi ness owner / manager  shoul d be abl e t o t el l  

a mob of  uni on sal t s who ar e di sr upt i ng busi ness oper at i ons t o 

get  l ost  wi t hout  havi ng t o wor r y about  whet her  hi s di r ect i ve 

const i t ut es a “f ai r ” or  “unf ai r ” l abor  pr act i ce.   The pr i nci pl e of  

excl usi v i t y i s  cent r al  t o any coher ent  t heor y of  pr oper t y r i ght s.   

Tr ue,  f eder al  l abor  st at ut es c l ear l y r ej ect  t he pr i nci pl e t hat  an 

empl oyer  has as much r i ght  t o keep uni on or gani zer s of f  t he 

pr emi ses as he or  she does t o bar  a char i t y or  r el i gi ous gr oup 

f r om sol i c i t i ng on company pr oper t y. 52  However ,  even under  

cur r ent  l aw t he cour t s can and shoul d convey an under st andi ng 

t hat  i nasmuch as t he act i ons of  sal t s ar e di r ect l y desi gned t o 

r educe,  i f  not  dest r oy,  pr oper t y val ues,  i t  ought  t o be t he r i ght  

of  t he pr oper t y owner  ( i . e. ,  busi ness owner )  t o excl ude sal t s 

f r om t he pr emi ses.    

 

Recommendat i on #3:   Congr ess shoul d st r engt hen t he Equal  Access 

t o Just i ce Act .    

The Equal  Access t o Just i ce Act  ( EAJA) ,  passed by Congr ess 

and si gned i nt o l aw by Pr esi dent  Car t er  i n 1980,  aut hor i zes smal l  

busi nesses and i ndi v i dual s t o r ecoup t hei r  at t or ney’s f ees and 
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r el at ed cost s when t hey pr evai l  agai nst  a compl ai nt  br ought  f or t h 

by a f eder al  agency.   Lawmaker s r ecogni zed t hat  mount i ng an 

ef f ect i ve def ense agai nst  a sui t  f i l ed by an agency i s expensi ve,  

i ndeed i n many cases so expensi ve as t o i nduce a busi ness i nt o 

s i gni ng a consent  decr ee.   The EAJA,  i n t heor y,  i s  a t er r i f i c  

devi ce f or  l evel i ng t he l egal  pl ayi ng f i el d,  gi v i ng smal l  

cont r act or s t he conf i dence t o f i ght  nui sance sui t s r at her  t han 

r el uct ant l y set t l e out  of  cour t .   Yet  t heor y hasn’t  t r ansl at ed 

wel l  i nt o pr act i ce.   Despi t e i t s  or i gi nal  i nt ent ,  f eder al  

agenci es have f ound l oophol es t o get  ar ound t he l aw.   Of t en,  t hey 

c l ai m t hat  t he gover nment ’s posi t i on was “subst ant i al l y  j ust i f i ed” 

or  t hat  “speci al  c i r cumst ances” had per t ai ned i n a gi ven case,  

and t hus t he pl ai nt i f f ’s  l egal  cost s need not  be r ei mbur sed even 

t hough t he pl ai nt i f f  pr evai l ed i n cour t .  

I n ear l y 2001,  Sens.  Ti m Hut chi nson,  R- Ar k. ,  and Russ 

Fei ngol d,  D- Wi s. ,  i nt r oduced t he Equal  Access t o Just i ce Ref or m 

Amendment s.   The measur e woul d have l i mi t ed t he ext ent  t o whi ch 

f eder al  agenci es coul d ski r t  t he 1980 l aw.   The bi l l  was never  

enact ed.   The House di d pass a wat er ed- down ver si on,  whi ch woul d 

have appl i ed onl y t o OSHA act i ons,  whi l e t he Senat e ver si on di ed 

wi t hout  a vot e.   Rei nt r oduct i on and passage of  t hi s l egi s l at i on,  

wi t h appr opr i at e enf or cement  by t he cour t s,  woul d go a l ong way 

t owar d t aki ng t he st eam out  of  abusi ve uni on sal t i ng campai gns.   

Uni on of f i c i al s and t hei r  s i l ent  par t ner s at  t he NLRB woul d have 

t o r evamp t hei r  st r at egy,  knowi ng t hat  smal l  cont r act or s had a 

st r onger  i ncent i ve t o mount  a f ul l - f l edged def ense.    
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Recommendat i on #4:   Congr ess and/ or  st at e l egi s l at ur es shoul d bar  

uni ons f r om col l ect i ng dues f r om wor ker s as a pr econdi t i on f or  

r et ai ni ng empl oyment .    

 Al t hough uni on of f i c i al s ’ monopol y- bar gai ni ng r i ght s ar e t he 

cor ner st one of  or gani zed l abor ’s coer ci ve power ,  di sr upt i ve 

sal t i ng mi ssi ons woul d be l ess f r equent ,  and l ess pr ol onged,  wi t h 

a ban i n pl ace on coer ced dues payment s as a condi t i on f or  

acqui r i ng and keepi ng a j ob.   That ’s l ar gel y because wi t h l ess 

conscr i pt ed money i n t hei r  cof f er s,  uni on of f i c i al s woul d have 

l ess money t o pay agent  pr ovocat eur s.   Make no mi st ake about  i t  -

-  ef f ect i ve sal t i ng r equi r es money.   Thousands of  uni on of f i c i al s 

ar e cur r ent l y wi l l i ng t o pay f or  sal t i ng because i t  i s  a l ong-

t er m i nvest ment ,  t he payof f  bei ng successf ul  l awsui t s and,  i n 

some cases,  monopol y- bar gai ni ng power  over  f or mer l y i ndependent  

empl oyees.   Uni on agent s of t en vol unt eer  f or  sal t i ng mi ssi ons on 

a f ul l - t i me basi s. 53  They enj oy t he t hr i l l  of  gener at i ng l egal  

t r oubl es f or  nonuni on busi nesses.   Mor eover ,  t her e i s al ways t he 

oppor t uni t y f or  a sal t  t o “gr aduat e” t o t he l evel  of  f ul l - t i me 

or gani zer .  

But  t he sal t i ng equat i on i s dr amat i cal l y  di f f er ent  when t he 

money t o pay f or  sal t s cannot  be ext r act ed i n t he f or m of  dues 

deduct ed f r om t he paychecks of  a company’s empl oyees,  whet her  or  

not  t he i ndi v i dual  empl oyee consent s t o such an ar r angement .   At  

pr esent ,  22 st at es have Ri ght  t o Wor k l aws pr ot ect i ng i ndi v i dual  

wor ker s f r om bei ng f or ced by uni on secur i t y agr eement s t o f ur ni sh 
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dues as a pr er equi s i t e f or  r emai ni ng empl oyed.   A s i gni f i cant  

mi nor i t y wi t hi n Congr ess f or  year s has been f i ght i ng f or  nat i onal  

Ri ght  t o Wor k l egi s l at i on t hat  woul d i mpl ement  t hi s pr i nci pl e 

( whi ch pr ohi bi t s al l  so- cal l ed “uni on secur i t y” agr eement s)  i n 

al l  50 st at es.   Thus f ar ,  power f ul  al l i es of  or gani zed l abor  i n 

Congr ess,  l ed by Sen.  Ted Kennedy,  have bl ocked t hese ef f or t s.   

But  gr adual  pr ogr ess i s bei ng made at  t he st at e l evel .   Okl ahoma 

became t he 22nd Ri ght  t o Wor k st at e i n Sept ember  2001,  and uni on 

l awyer s’ t wo- year  bat t l e t o get  t he Sooner  Ri ght  t o Wor k 

Amendment  j udi c i al l y  over t ur ned was quashed by a unani mous st at e 

Supr eme Cour t  i n December  2003.   Cur r ent l y mor e t han hal f - a- dozen 

st at es,  i ncl udi ng New Hampshi r e,  Kent ucky,  Ohi o,  I ndi ana,  

Col or ado,  Mont ana,  New Mexi co and ot her s,  ar e vyi ng t o pass t he 

23r d st at e Ri ght  t o Wor k l aw.  

  

TOWARD VOLUNTARI SM I N  

THE WORKPLACE AND THE ECONOMY 

 I f  sal t i ng i s l ar gel y a t act i c t o exact  r evenge on 

i ndependent  busi nesses and t hei r  empl oyees r at her  t han t o 

uni oni ze t hem,  t hat  i s  because or gani zed l abor ,  at  l east  i n t he 

pr i vat e sect or ,  has l ess and l ess t o of f er  empl oyees.   Uni ons now 

account  f or  onl y about  8 per cent  of  t he pr i vat e- sect or  l abor  

f or ce.   That  i s  r oughl y a f our t h of  t hei r  shar e of  50 year s ago.   

Recent  j ob gr owt h dat a f or  t he const r uct i on i ndust r y,  wher e so 

much sal t i ng occur s,  may be even mor e t el l i ng.   Dur i ng 1989- 2002,  

t he number  of  const r uct i on j obs gr ew by 24 per cent .   Over  t hat  
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same per i od,  const r uct i on j obs cont r ol l ed by bui l di ng- t r ades 

uni on of f i c i al s i ncr eased by onl y 2 per cent .   I n 2002,  r oughl y 19 

per cent  of  t he nat i on’s 7. 2 mi l l i on wor ker s i n har d- hat  

occupat i ons wer e uni on member s,  down f r om r oughl y 40 per cent  i n 

1973 and 23 per cent  i n 1986. 54 

Sal t i ng on one l evel  i s  an at t ack upon an empl oyer ’s f r eedom 

t o hi r e and r et ai n wor ker s at  hi s di scr et i on,  but  on anot her  

l evel  i t  i s  an at t ack upon a f r ee economy and t he pr osper i t y t hat  

f l ows f r om i t .   By f or c i ng empl oyer s t o spend t i me,  money and 

ener gy f endi ng of f  f r i vol ous l awsui t s,  sal t i ng s i phons r esour ces 

away f r om act i v i t i es t hat  enabl e a busi ness t o gr ow.   An 

empl oyer ,  f or  exampl e,  who has t o spend $100, 000 on a l awyer ,  

vandal i sm cl eanups,  f i nes,  and back wages i s an empl oyer  who has 

$100, 000 l ess t o spend on i mpl ement i ng cost - ef f i c i ent  busi ness 

pr act i ces and hi r i ng ext r a wor ker s,  i f  needed.   Mor eover ,  uni on 

sal t s of t en make f or  poor  empl oyees.   I n case af t er  case 

di scussed i n t hi s r epor t ,  empl oyer s who hi r ed sal t s came t o 

r egr et  i t ,  as t he sal t s at  var i ous poi nt s exhi bi t ed 

unpr of essi onal  wor kmanshi p,  sabot age,  and hi gh r at es of  

absent eei sm and t ur nover  ( assumi ng t hey even bot her ed t o show up 

i n t he f i r st  pl ace) .   Taxpayer s al so pay a pr i ce.   Thei r  money 

suppor t s t he f eder al  and st at e bur eaucr aci es t hat  i nvest i gat e,  

r evi ew and deci de sal t i ng cases.   Sal t ed f i r ms t hemsel ves 

under st and t he damage done by t he pr act i ce.   “( T) hese f r i vol ous 

sal t i ng char ges, ” expl ai ns Br ubacher  Excavat i ng’s Jason Kr ause,  

“have cost  our  company si gni f i cant  t i me,  money and r esour ces i n 
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def endi ng our sel ves agai nst  what  amount s t o basel ess compl ai nt s.   

These compl ai nt s have pr event ed us f r om hi r i ng mor e empl oyees,  

i nvest i ng i n bet t er  equi pment ,  secur i ng mor e wor k t o gr ow our  

company,  and pr ovi di ng addi t i onal  j obs i n t he communi t y. ”55   

   Despi t e t he economi c har m done by sal t i ng,  uni on of f i c i al s 

ar e not  goi ng t o gi ve t he pr act i ce up.   Fr om t hei r  per spect i ve,  

why shoul d t hey?  Aski ng a uni on of f i c i al  t o r est r ai n hi msel f  i n 

hi s or gani z i ng t act i cs i s l i ke aski ng an empl oyer  t o r est r ai n 

hi msel f  f r om maki ng a pr of i t .   Sal t i ng may be r enegade 

or gani z i ng,  but  i t  i s  at  l east  par t l y  gear ed t owar d exact i ng 

concessi ons f r om empl oyer s.   And al l  k i nds of  or gani z i ng der i ve 

t hei r  ef f ect i veness f r om t he NLRA’s monopol y pr ot ect i on. 56  The 

sad f act  i s  t hat  sal t i ng i s l egal ;  i t  get s r esul t s;  and uni on 

or gani zer s wi l l  cont i nue t o engage i n i t  unt i l  t hey r ecogni ze t he 

cost s t o exceed t he benef i t s.   Si nce t hat  i s  not  about  t o happen 

anyt i me soon,  uni on of f i c i al s l i ke Ri char d Tr umka and Ed Hi l l  can 

be expect ed t o r emai n unr epent ant  i n t hei r  def ense of  sal t i ng.   

They have put  open- shop i ndependent  cont r act or s ever ywher e on 

shor t  not i ce t hat  t hey had bet t er  do t hi ngs t he uni on way or  f ace 

economi c dest r uct i on.   Act i ons t hus f ar  have spoken l ouder  t han 

wor ds - -  and t he wor ds have been omi nous i n t hei r  own r i ght .  

 So l ong as uni ons have t he l egal  capaci t y t o bl ackmai l  

empl oyer s i nt o accept i ng t he t er ms of  sur r ender ,  t hey wi l l  have 

ever y r eason t o sal t .   Sal t i ng i s a means t o f or ced consent  - -  i n 

ot her  wor ds,  coer ci on.   As l abor  l aw speci al i s t  Thomas Haggar d 

has ar gued: 57 
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A uni on secur i t y agr eement  .  .  .  i s  a pr oduct  of  coer ci on,  

not  consent .   Mor eover ,  t he coer ci on i n quest i on i s di r ect ed 

agai nst  act s,  or  r ef usal s t o act ,  t hat  cannot  t hemsel ves be 

c l assi f i ed as aggr essi ve as t hat  t er m i s def i ned i n t he 

l i ber t ar i an l exi con.  

 

Fr om t he l i ber t ar i an per spect i ve,  an empl oyer  i s  not  

commi t t i ng an act  of  aggr essi on agai nst  a wor ker  or  woul d- be 

wor ker  by deci di ng not  t o hi r e hi m.   Ther ef or e,  st r i c t  

l i ber t ar i ans ar gue,  t he empl oyer  shoul d not  be subj ect  t o unf ai r  

l abor  pr act i ce compl ai nt s on t he basi s of  such a deci s i on,  even 

i f  a uni on appl i cant  i s  s i ncer e about  maki ng a posi t i ve 

cont r i but i on t o t he company.   Fi r st ,  such an assur ance i s not  

necessar i l y  t o be t r ust ed.   Second,  even i f  i t  i s  t r ust wor t hy,  i t  

i s  t he empl oyer  i n t he end who ought  t o make t he f i nal  cal l .   For  

i t  i s  he who must  bear  t he consequences of  maki ng unwi se 

deci s i ons.   Tr ut h- i n- empl oyment  l egi s l at i on woul d mi t i gat e t he 

most  egr egi ous abuses associ at ed wi t h sal t i ng,  but  woul d not  put  

an end t o i t .    

The ul t i mat e def ense agai nst  sal t i ng i s a t r ul y vol unt ar y 

wor kpl ace,  one t hat  maxi mi zes cont r act ual  l i ber t y bet ween 

empl oyer  and empl oyee.   So l ong as uni ons cont i nue t o enj oy t he 

r i ght  of  excl usi ve r epr esent at i on,  t hey wi l l  have ever y i ncent i ve 

t o use r econnai ssance and i nt i mi dat i on t act i cs agai nst  

cont r act or s.   Li kewi se,  so l ong as t he NLRB i nt er pr et s t he Wagner  

Act  as a car t e bl anche f or  a uni on t o conduct  di s i ngenuous st i ng 
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oper at i ons agai nst  cont r act or s,  uni ons wi l l  cont i nue t o f i l e 

pat ent l y absur d ULP sui t s.   The pr ospect  of  f or ced- dues 

col l ect i on - -  i n t he 28 non- Ri ght  t o Wor k st at es,  an al l - but -

uni ver sal  c l ause i n uni on empl oyment  cont r act s - -  makes sal t i ng 

t hat  much mor e ent i c i ng a pr oposi t i on.    

But  t he Ri ght  t o Wor k pr i nci pl e,  i t  must  be emphasi zed t i me 

and agai n,  i s  not  about  s i di ng wi t h an empl oyer  any mor e t han 

wi t h a uni on i n a l abor  di sput e.   I t  i s  about  pr ot ect i ng t he 

f r eedom of  each i ndi v i dual  wor ker  t o cont r act  wi t h an empl oyer  

wi t hout  f ear  of  r epr i sal s.   Laws t o di scour age sal t i ng woul d wor k 

t o t he benef i t  of  many empl oyer s.   But  t he ul t i mat e benef i c i ar i es 

woul d be i ndependent - mi nded empl oyees.   Such wor ker s,  t hough l ess 

v i s i bl y t han sal t ed empl oyer s,  have pai d a hi gh pr i ce f or  uni on 

i nt i mi dat i on and ent r apment  t act i cs.   When a uni on’s sal t s f i l e 

nui sance compl ai nt s and smash company pr oper t y,  i t  i s  maki ng war  

not  j ust  on t he owner  of  t hat  busi ness,  but  on non- j oi ni ng 

empl oyees as wel l .   I t  i s  sal t i ng,  r at her  t han r esi st ance t o i t ,  

t hat  must  be made i nt o a cost l y vent ur e.   Appl y i ng t he Ri ght  t o 

Wor k pr i nci pl e t o ever y st at e,  i n l egi s l at i on,  enf or cement  and 

i nt er pr et at i on,  i s  a necessar y means of  achi evi ng t hi s goal .    

 

 

Car l  F.  Hor owi t z i s  a vet er an j our nal i st  wi t h wel l - est abl i shed 

r oot s i n academi a.   He hol ds a Ph. D.  i n ur ban pl anni ng and pol i cy 

devel opment  f r om Rut ger s Uni ver si t y.   He has wr i t t en numer ous 
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